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SELECTED CASES. 



Ikram Sinffk and otbers. Appellants, versus Man SInffli, 
Respondent. 

This case turns entirely on a question of latr, whether On a question of 
the female line is excluded from the succession when there Hindoo law, whether 
are male collaterals to inherit. This question was answered ei^VeTfrlm^^^^^^ 
in the affirmative by the district oflScers in reply to interro- cession to ( i ) ancee- 
gatories put by the Judicial Commissioner, (see page 268, *^*^' and (2 ) acquir- 
Oudh Judicial Rules,) and these replies made no distinction ^^en there are m'^e' 
between ancestral and acquired real property. collaterals to inherit, 

2.— As to the law, I find from Morley's digest, page held ih&t by the law 
320, section 118, that it has been laid down by the Sudder duLdTarth^h,^of 
Dewani Adalut, thiat the sons of a daughter of a deceased cou'-se, there is th*» 
Hindoo are entitled to inherit his estate in preference toT^^J^^^^^" P'JP^JP^^ 
grandsons in the male line of his full brother. Another familieT the" males 
precedent to the same effect is quoted in section 123, and succeed to the ex- 
in a note it is stated, that Macnaghten had not sufficient ^^^^^{^^^^^®^®^^^ 
authority for the statement that the right of daughters' sons pereeded hy well re- 
is not recognized by Mithila law, and in the order of sue- fognized custom, but 
cession in the westirn schools including Mithila, given in l^ch a^* *to ^° *'^t* 
Baboo Prosonacoomar Tagore's work on Hindoo law, the Is regards 'IJcq^q^ed 
daughter's son is plac d before the brothers and their issue, property. 

3. — It is, ol course, a well known principle of Hindoo 
Jaw, that when the family is undivided, the males succeed 
to* the exclusion ol females: but the land in this case did not 
belong to an undivided family ; Lotun lived alone and was 
sole owner. 

4. — ^The law, therefore, is in entire oppiosition to the 
opinion expressed in the judicial circular, but custom often 
supersedes law in particular families and parts of the coun- 
try, and in that ca«e it is the rule of the courts as laid down 
in the Punjab Code to follow well recognized custom. 
Now it may be safely affirmed that in most, if not all, the 
great Chuttree families of Oudh, the succession is never 
allowed to go in the female line. In one or two recent 
instances the exercise of the power to devise, that was 
granted to the talookdars in the sanads, in favor of their 
daughters' issue has caused great dissatisfaction. 

5. — But there is a great distinction between ancestral 
and acquired property in Oudh, and I have no knowledge 
that the custom above described has equal force with the 
latter, I cannot accept the judicial circular alone as a 
rule -on this point, for a distinct reply was not given to the 
question on this bead, nor indeed have I any guarantee, 
th4t ' the opinions may not have been given Without due 
research-- into the customs of the country. I therefore 
think it .for safer to follow the undoubted Hindoo law in 
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this case where the property was acquired by purchase, than 
a doubtful custom; %nd in this case I think the law will 
bring one to a decision far more in accordance with the 
intentions of the deceased, who, I agree with Commissioner 
in thinking, meant that respondent should be his heir* I 
therefore uphold the Commissioner's decision. 

C. J. WINGFIELD, 
Chief Commissioner f Oudh. 
( Sett. Cir, 82, dated 17th June 186i.> 



Boiidee BeruiBi Appellanty Tersiui Ka»lm All a&A otli«rs, Bespon- 

dents. 

I^naghten to^e This case turns entirely on a question of Mabomedan 

dS^i[#W ^t, in i*^> whether it is a rule in the Sheea sect that a widow can 
Oudh at leaat, achild- or cannot inherit a share in her deceased husband's landed 

Iws Sheea widow.^11. estate. 

IJrtate The Lucknow Moojtahid, who is an eminent l^ri vea^ 

thority, affirms positively that by Sheea custom in, Oudh she 
cannot, and the Jaia Molvi is of the same opinion. The 
Commissioner quotes Macnaghten and the Punjab Code to 
prove, that there is no distinction between real and personal 
property in the Mahomedan law of inheritance, and that a 
widow is entitled to one-fourth of her husband's estate by 
hoth Sheea and Suni law. 

I requested the Judicial Commissioner to give me the 
benefit of his opinion on the law of the case, especially as 
regarded Sheea custom. He points out that Macnaghten, 
when he laid down the law to be as above described, 
was exclusively treating of inheritance according to the 
Sheea doctrine and had added in a foot-note that, to the best 
of his belief, he had not omitted any point of material im- 
portance. The legal shares he added are the same as those 
prescribed in the Suni code, both having the precepts of the 
Koran for their guide. The Judicial Conmiissioner also 
informs me that he cannot find any warrant for the Jlfoo;- 
tahid*8 opinion in his law books. 

I then referred to the Sudder Dewani Adalut, North 
Western Provinces, to know if the ilfoey toAwP* view of the 
law was held by the court, and if any precedents to this 
effect could be adduced. 

The Registrar of the court forwardied the opinion of 
the late law officer to the effect that a childless widow of 
the Sheea sect is not entitled to a share in the landed pro- 
perty of her deceased husband. He also referred to a de- 
cision of the Calcutta Sudder Dewani Adalut, giving the 
opinion of their law officer that the widow and daughter <rf 
a deceased Sheea living together succe^ to his estate. 

The latter case is not in point as the widow in the suit 
before me is childless. 

Referring to the correspondence on native laws in Oudh, 

pages 26 and 67, I find the principle laid down by the 

. Moojtahid affirmed by several officers, and I also see it is 
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Teferried to by the CommisBioner of Hazara^ in the Punjab 
Civil Administration Report, as constituting the law of 
iuccession to landed estates among the Mahomedan tribes 
on the Putyab fronlaer. 

Oti. the one side there is the precept of the Koran and 
the omission of all mention of any divergence from it in 
Macnaghten^ and on the other the testimony of the Moojta^ 
hid, of the Agra law officer, and of the officers referred to 
in the correspondence on native laws in Oudh. 

The parties appeared before me on the I3th ultimo, 
but could not throw any further light on the question^ One 
conld cite no legal precedents of widows not inheriting, 
and the other could not say why opinion in the Province 
was so decided against their claims. I then referred to the 
high priest of Luckaow for precedents at his court, but he 
replied that all his records prior to annexation have been 
destroyed, and since then he has exercised no jurisdiction 
in such cases^ but he affirms that he decided many cases on 
the principle that a childless widow cannot inherit land. 

I do not see how I can avoid coming to the concluaioa^ 
that the law aaK>no[ the Sheeas is different from that of tlie 
Sunis, in this Province at least, and that by the former, the 
-widow cannot inherit landed estate, and as it is a principle 
of our judicial system to follow well established custom 
in any sect, I must, therefbrei reverse the Commissioner's 
decision. 

The claim to dower is, I consider, one for the Civil 
courts. If decreed, it would be for the courts to decide if 
execution should be taken out against the landed property. 

C. J. WINGFIELD, 
Chief Commissioner f Oudh, 

The 3rd June 1864. 

(Sett, Cftr. 38, daUd I7ih June ISU.J 



MTiimiiiiiMit Fatlma »timnuni» wta«w of Ava AUned, Appellant, 
wermtm JkMur Bali4>o Befnm and otlier*, Respondents. 

I can hardly conceive the circumstances under which Thsuseoffictiiioui 
I would accept the testimony of witnesses in this country fi^mfurzij names in 
as proof of the execution of a deed of mortgage in the ab- ^•[^J^.^^^^* ^^ 
sence of the document itself, but in this case the production perty rests in the per- 
of the deed would not prove that the Queen mother was not son to whom the grant 
the real party to the transaction. nof n^f.;^t: ^ 

The evidence of Eashn Sahai and bis agent is no doubt person whose name it 
contradictory, but their contradictions do not tell in support n»^« ^* of. 
of appellant's claim. The possession of Aga Ahmed and 
JSunnoo Sahiba must be considered the same, as the former 
was her son-in-law. Both were in the Queen mother's ser- 
vice, so was Kishn Sahai. — These facts, with the circum- 
etance tliat on Aga Ahmed's death, the village was held un- 
der direct management by the Chukladar till Kishn Sahai 
(fh« Queen mother's servant) was put in tt> manage it, 
strongly favor the conclusion to which the Settlement Com- 
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misfiioner has come that the real mortgagee and possessor 
was the Queen mother. 

Much stress cannot be laid on the desire expressed by 
the zemindars (mortgagors) to transfer the village to appel- 
lant. They have parted with their rights, and would not 
unnaturally wish them to be enjoyed by the party thut 
would do most for them. On this principle they have now- 
given evidence in favor of the Queen mother's heirs. 

Sharing, then, the opinion of the Settlement Commis- 
sioner, that the real mortgagee was the Queen mother, and 
the parties through whom appellant claims were only her 
servants whose names were used by her or were entrusted 
by her with the management of the village, I reject the 
appeaL 

C. J, WINGFIELD, 
Chief Commissioner y Oudh* 

Application for review of JudymenU 

•The only ground on which the application for review 
,can be sustained is the first, viz. that to decide In favor of 
an ismfurzi name is against law. But even this is unten- 
able, for it has been ruled in a decision of the Sudder De- 
wani Adalut Bengal, (p(fg.e 2531^. of Morleys Digest, 
Vol. /.) that fictitious names in grants are not illegal, and 
the right of property rests in the person to whom the grant 
18 actually made, end not necessarily in the person whose 
name is made use of. 

In this view the production of the deed of mortgage in 
the name of appellant's husband would not, as I have al- 
ready observed, afi*ect the decision in the case. That was 
based on the fact which appeared to me to be established by 
the evidence, that the village was really mortgaged to the 
Queen mother. 

Application for review rejected. 

C. J. WINGFIELD, 

Chief Commissioner^ Oudlu 
{Sett. Cir. 35, dated ^tk July 1864.> 



^ ]ISali4oo Singrh* Appellant, versus .Bliaffwaii Singb, Jtespbndent^ 

See my proceedings of 26th May and Commissioner's 

of 14th June. 

tJM that there can ^' — ^ ^hink the lowcr court has misunderstood the ap* 

beiio appeal from the plication of section 354 of Act VIII of 1859. The power 

judgment of a court granted by that section, can only be employed when an ap* 

the^^^ard^of^^^itrl^ P®^' ^^^^ ^^ *'^® ^*^^® ^^ ^^"""^^ ^^ ^^^ xjase HO appeal lay for - 
tors, except on the the reasous hereafter given. -^ 

^ou^ of disregard 3.— Nor do I think section 37 of Act XXIII of 1861, ' 
p?ovisiom^^e^Act®"PP*^^? *^® Commissioner's view, because the reservation ' 
1 elating to arbitration, conveyed iu that section, ^^ unless when otherwise provided'* 
The plea of corrup. seems to me to exist on the broad principle enunciated in 
S^dbyThe co°urt:i'»e«t»o° 325 of^Act VIII of 1859, that the judgment ehall 

first in??tance, cannot be final. 
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4. — lu fact, there can, in my opinion, be no appeal from be Uken Up by Uif *i>- 
tlie judgment of a court of first instance passed according g^^^23'3?4 and*825 
to the award of arbitrators, except on the ground of disre- of Act viii of )j^69 
gard of the provvions of the Act relating to arbitration on are addretsed to the 
the part of the court; because, if no application has been lXr^rxl^\J^hiul 
made to set aside the award, or if the application has been tiou. 
rejected, the judgment, if given in accordance with the 
award, even though the latter may have left some points 
undetermined, is declared to be finaL This view is corro- 
borated by a ruling* of the Sudder Court published at * Dated soth Sep. 
page 765 of report of selected cases for 1861, in which the tc«n^r is^i 
Court reversed the order of an appellate court setting aside 
the award of arbitrators on the ground of corruption, that 
^plea having been rejected already by the lower court. 
The question of misconduct or corruption having been dis- 
posed of, it was held that no appeal lay. Indeed sections 
323, 324 and 325 are addressed to the courts that make the 
reference to arbitration. 

5. — I'he case refered to by the Commissioner at page 
42 of selected decisions* bears out my argument. Tiie il- *" Sudder Couit's 
legal procedure, which formed the ground for reversing the ig^j*"*"* ^"^^ *^"^^ 
judgment based on the award of arbitrators, was on the 
part of the 5u^g^> "^^ ^^ ^^^ arbitrators. He had not al- 
lowed the parties the ten days time of appeal prescribed by 
section 324. 

♦). — 1 think it all important principle to maintain the 
finality of the awards of arbitrators confirmed by the judge 
as 1 believe to be the intent of the law ; or reference to ai -* 
bitration, instead of expediting and simplifying the proce- 
dure of the courts^ may be made the means of opening a 
wider door to appeal and litigation. 1 therefore reverse the 
Commissioner's order and direct that the judgment of the 
Settlement Officer confirming the award of the punchayut 
be maintained. 
\%th June 1864. C. J. WINGFIELD, 

Chief Commissioner, Oudlu 
(Sea. Cir. 36, dated 21af July IZU.) 

Ahmed Boosein, Plaiiitiff-AppeUantv Tersiui Snrafras Ahmed, 
I>eft.«Respondeiit. 

SETTLEMENt COMMISSIONER'S JuDGMENt. 

Appeal against the order of Assistant Settlement Offider of 
Durriabady dated 3rd September, 1863, decreeing the 
proprietary right in mouza Dadra, Pergunna Nawabgunj 
in favour of respondent. 

There appears formerly to have beeti a talopka bearing that, according to^the 
the name of Dadra, and comprising four or five mouzas. custom which had re- 
One Kazi Hameed was talookdar many years ago, and the ^*^a^^^ J^^^^^J 
illaka has descended undivided from generation to genera- estate was not subject 
tion. The parties to the present suit are respectively *<> eub-divi^on on in- 
grandson and son of Mahomed Ayaz, the last talookdar. the'pr'!)fi^ 
On the death of Mahomed Ayazj his eldest sou Suxufraz cording to inherited 
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W*' ^ted'as^^mv ^'*"^®^' respondent, siieceeded to the estate, and held up to 
nage/ ^d received ^^^^ ^' except on some few occasions when the estate was 
the proceeds, the held kham. In that year respondent appears to have failed 
^te^^^''^A«?5 altogether in managing the estate, which passed into the 
that the custom must **ai^ds of his younger brother Khoda Buksh, father ofap^ 
be maintained and pellant, and Ehoda Buksh held up to annexation. In 1264 
b^di^ia^**** ^"^°* *"' Khoda Bukshwas admitted to engage, but, having joined 
the rebels, an order of confiscation was isssued against him, 
and in 1858-59, his elder brother, respondent, was re-admit^ 
ted, but no sanad has been given him, hence he is not con- 
sidered a talookdar. Appellant now claims the village, and 
the Assistant Settlement OflScer Kasj otL grounds which I 
cannot understand, knd which appear to me totally inapj^li* 
cable to the case, rejected the claim. The simple questioil 
tvhich Assistant Settlement Officer had to decide, was, whe- 
ther the possession *of Khoda Buksh was antagonistic to that 
of respondent. If this issue was decided in Khoda Buksh's 
favour, then respondent's claim, was barred by limitation, as 
his last possession was in 1^52 F. and there is no mention of 
his having preferred any claim in 1264 F., and consequently 
the period of limitation would reckon from the date of the 
last summary settlement in 1858-59. It appears to me that 
Khoda Buksh's possession was antagonistic to that of re»- 
|iondent« When respondent was in possession, Khoda 
ISukrii got only maintenance, and when Khoda Buksh took 
possession, respondent got oio share of profits or zemindari 
rights, but mere maintenance. Under litis veiw of the case, 
respondent's claim is barred by limitation, and a decree 
must issue in favour of appellant, unless the order of con^ 
fiscation passed against appellant's father, preclude him from 
recovering this, or any other property. The Settlement 
Ofiicer has ruled that the confiscation of Khoda Buksh vil- 
lage did not reach other villages claimed by bis brother 
or son. 

CHARLES CURRIE, 

4th November^ 18^^ Settfement Commissioner. 

Financial Commissioner's Judgment. 

Appeal agjainsi ^he order of Settlement Commissioner^ 

I^ere is no dispute concerning the facts of^his case ; 
the estate has up to tne present not been subject to dub^di" 
vision on inheritance, nor have the profits been divided ac- 
cording to the inherited shares, but one of the family has 
acted as manager, and received the proceeds, the others re<*' 
ceiving only maintenance. On the death of Mahomed Ayazj 
his father, uie appellant Surufrais Ahmed, the eldest son, sue- 
ceeded to the management* In 1252 F., he allowed the re^^ 
venue to fall into arrears and his younger brother Khoda 
Buksh; the father of Ahmed Hoosean, the special respond- 
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ent, paid up the arrears and got the kaboolyut in his 
name. During the mutinies, KhodaBuksh went into rebel- 
lion. Surufraz Ahmed, in 1266 F., engaged for the pay- 
ment of the revenue with the British Government. He also 
paid a fine on account of his brother in rebellion and teas- 
sumed the management of the estate. The Assistant Set* 
tl^iiCAt Officer decreed the proprietary rights in favour of 
Surufraz Ahmed. The Settlement Commissioner^ reversed 
this order and decided under the. old rule of limitation that 
the claim of. Surufraz Ahmed was barred, but under tha 
new rule thia position is no longer tenable. It appears to 
the Financial Commissioner that the custom which has hi** 
therto r^ulated the descent of this estate must be upheld, 
and that it cannot be divided. The question remains as to 
who is to be manager. As Surufraz Ahmed was the eldest 
son, and original manager, and as by force of circumstances 
he became so again, the Financial Commissioner sees no 
cause to disturb his possession in favour of the son of his 
younger brother, and accordingly reverses the order of the 
Settlement Commissioner, and decrees the proprietary rights 
in mouzas Dadra and Baipoor to the appellant Surufraz 
Ahmed, the maintenance to be granted to respondent, 
Ahmed Hoosein, to be equal to that formerly assigned to 
Surufraz Ahmed. 

R. H. DAVIES, 

Financial Commissioner, 
18ih January 1865. Oudh. 

(Finl. Oonmr*8. Cir, No, | A. dated 21 January 18d5J 



XaiMjiit XLnreein and others. Appellants, Tersus Saramut Hooselnt 

Respondent. 

Ajpyeal against the order of Settlement Officer Fyzabady 
dated^Ath December 1864, preferred to the Commissioner 
Fyzabady and referred by hint to the Financial Commis- 
sioner^s Cottrt 

This case comes before the Financial Commissioner The Summary Set- 
with a memorandum from the Commissioner of Fyzabad, tlement of i86S-6d 
steting that the object of the appellants is to show cause *^!?^ ^° .?^* 
against the Chief Commissioner's decision of the 3rd Febru- I^d h^ha^JiStSl; 
aiy 1864, of which the following is a transcript *« Whenever declared to beatalook- 
there are two interests in an estate an inferior and superior, ^"^ ^^ . ^^ ^^?i 
the possessor of the latter is a talookdar. But thiV disI^nS"u^:to tiSJ 
tiDffuishing feature of a talooka may be found in a single pr^P"«**^y "ght 
vilTage, and it was never intended by the Government J^fn^l^kh S'^em 
order of 1859, declaring the summary settlemants made ment and cannot bi 
with talookdars final, to bar all claims to shares in petty disturbed. 
estates of this kind. The scope of that order was to protect 
wie talookdars from being supplanted at regular settlement 
by the under-proprietors, and by that designation, the 
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principal landed families of Oudh were referred to in re- 
gard to whose claims to the appellation in every sense no 
doubt could be entertained." 

*' To hold that because there are inferior proprietors in 
a petty estate of two or three villages, the party with whom 
the estate was settled is thereby a talookdar, and secured by 
that title from all adverse claims to engage preferred by 
members of his own family, or others sharing an equal 
interest, would, the Chief Commissioner thinks, be going 
far beyond the scope of the Government order." 

^* Therefore, to determine whether an estate is atalooka, 
and the owner a talookdar protected from such claims, 
and entitled to a sanad, other features of the tenure must 
be looked to. It is perhaps one of the main characteristics 
of a talooka, that it decends undivided. The Kuttooria 
estate has never been subdivided, but then there have been 
only single heirs, The light in which the family was re- 
garded by the native Government is of importance to the 
question, and it seems clear that Nubbee Buksh was always 
regarded and treated as a talookdar. The estate is a small 
one, but if it is sufficiently extensive to have gained for the 
owner the estimation and treatment of a talookdar, both 
with his neighbours and the Government officials, it is 
enough to place the estate in the category of those to which 
the finality of the settlement applies. 

" The Azimgurh property was inherited through 
another family, and is no part of the estate acquired by 
Kullunder Buksh, consequently its separation is not a 
breaking up of the talooka, and the fact that the deceased 
talookdar, though he evidently preferred his own children 
to Kurramut Hoosein, and made over to them the Azimghur 
property, did not venture to dispose of the Fyzabad one in 
the same way, can, the Chief Commissioner thinks, only be 
accounted for by his conviction, that the latter was a talooka. 

" The Chief Commissioner is therefore of opinion that 
the possessor of the Kuttooria estate is a talookdar in the 
Oudh acceptation of the term and . in the sense in which 
it is used in the Government letter of October 1859, and that 
he is entitled to a sanad in consequence," 

It is clear that the above order cannot be contested 
before the Revenue courts. The summary settlement of 
A. D. 1858 of the villages in dispute having been made 
with Kurramut Hoosein, and f he having been declared to 
be a talookdar by the Chief Commissioner, it follows that 
his title to the proprietary rights rests on the grant of the 
British Government, and cannot be disturbed. The ap- 
peal is therefore dismissed.. 

E. H. DA VIES, 

Financial. Commissioner, Oudh/ . 

(Pinh Oomr*». Cir.-No/^3 dated 2Zrd-27th. Janudry 1865J 
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Vaffosool All WOblau and others, Appellants, Tersiis Btaugwiint 
Slngli, Respondent. 

The village disputed, at the time when the summary set- ffdd that th« de- 
tlement of a. d. 1858 was made, was in jaghir, but was re-<^l*™*oi7ordsr of the 
flumed in 1859. It was then settled with the respondent, ^7?J?S[^feH^r'Na 
a talookdar, but not entered in the kuboolyut attached to 6268 of the loth Oe> 
his sanad. The Settlement Officer held that on this ac- *ober 1869 fr om the 
count, and because the village was not in the talookdar*s^^^^^|^^ 
talooka in 1263 F. or at the time of annexation, his title was Department has the 
not protected from dispute. The Settlement Commissioner {^"^ of law, and, that 
in appeal over-ruled this opinion. The Financial Commis- Jj^^^^J|*J^ 
sioner observes that the declaratory order of the Governor ment made wi|h a 
General, put forth in the letter ( No. 6268 of the 10th telookdar up to the 
October 1859) from the Secretary in the Foreign Depart- ^}*^^^^^^;^- 
ment, and confirmed by the Secretary of State, has (under prietory light 
section 25 of the Indian Council's Act,) the force of law. 
The words of that order are *^ that every talookdar with 
whom a summary settlement has been made^ since the re- 
occupation of the Province, has thereby acquired a perma- 
nent, hereditary and transferable proprietary right in the 
talooka for which he has engaged." It follows that any 
settlement made with a talookdar up to the date of the order, 
conveyed with it the proprietary right, and in the present 
case, the Commissioner should apply for the entry of this 
village in the kuboolyut attached to the talookdar's sanad, 
in ratification of the rights conferred upon the respondent. 
The Financial Commissioner considers himself legally de- 
barred from interfering with the Commissioner's order, and 
dismisses the appeal. 

R. H. DA VIES, 
27-30 Jantmry 1865. Financial Commissioner y Oudh. 

(Finl, Commr*8, Cir. No. ^^tt dated 27. January 1865J 



SUeodeen ana others, Flainttire-Appellaiits, ▼oraua Amres Sln^ta, 
Befendanta-Aospondent*. 

Settlement Commissioner's Judgment. 
Appeal against the order of the Settlement Officer of Fyza- 

bady dated SOtk June 1864, rejecting appellanfs claim to 

the sub-settlement ofmouza Koolhyapore. 

The appellants claim the sub-settlement of Koolhyapore The poBsession of a 
by virtue of long possession. They admit that the village ^^\j dTenote i^er- 
belonged to the Syuds before it passed into respondent's proprietary rights, 
estate, and they urge that the Syuds first gave them 
90 beegas rent-free, and subsequently allowed them to hold 
the whole village on a rental of Rs. 60. When the respon- 
dent acquired the village, he allowed appellants to retain 
possession, but raised the rent. Appellants before the Set- 
tlement OflScer averredthatthe Syuds made over the village 
to them without payment. Before this court, they shift 
their ground, and plead a title by *^^fr/." This plea will 
not help them, for they have filled puttas or lease bonds 
granted by respondents for the year 1289 to 41 F. 42 to 44 F. 

B. 
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and 44 to 46 F. and their acceptance of these bonds stops 
them, from basing their tenure on the birindmd. The latter 
deeds supersede the earlier, and the production of these 
puttas clearly show that the appellants were nothing more 
than lessees holding under terminable leases. It is true 
that had appellants any original proprietary right to boast, 
the court would have accepted these puttas as proof of 
possesion, but, in the absence of all proprietary title, these 
lease-bonds for regularly increasing sums, and expressly 
excluding rent-free tenures and other proprietary dues can 
only be held to prove that appellants occupied the position 
of simple lessees. 

DECREE. 
The court therefore refuses to interfere, and dismisses 
this appeal. 

CHARLES CUERIE, 

J6th Septr. 1864. Settlement Commissioner. 

Financial Commissioner's Judgment. 

In appeal nothing is asserted, but the continued 
possession of a lease by the appellants. Assuming the 
ambiguous designation of ^'pookhtadars,^ appellants claim 
to be recorded as under-proprietors entitled to a sub-settle- 
ment. But the possession of a lease does not necessarily 
denote under-proprietary right, and it is in evidence that 
the proprietary right in full passed f»*om the Syuds to the 
respondent by whose sufferance appellants have occupied 
under a lease. The Financial Commissioner concurring 
in the judgments of the lower courts, dismisses the appeal. 

R, H. DA VIES, 
Financial Commissioner, Oudh. 

(Pinl Commr'B, dr. No. ^^^ d<Ued Jg«A February 1865.; 



Bbyron Bnksli SUkgtk and otUers, AppeUanto, Tenus Mebpal 
UUBkght Hespondent. 

^eWthat an unbro- '^^^ ^^^™ ^^ ^^^ appellants is to their ancestral shares 

ken prescription oi q ^<i<iOYOiiig to the Hindu law of inheritance in an undivided 
^^J- ^?^®''^*^<^°3 » estate of which the respondent is talookdar and sole raalgu- 
mSii„rthrw^^^-. The lower courts have decided that the claim is inad- 
ly usage under which uiissible, because the talooka has remained undivided for six 
a taiookahas descend- or seven generations, and always descended to a single heir. 
"" '"'^^'' *"""■• Appellants allege that the talooka in dispute is the residue 
of a much larger one, which has been gradually split up by 
successive partitions under the law of inheritance, and that 
the custom is that division shall take place when the co- 
sharers desire to separate their interests and live apart. 
Also that in the absence of respondent, one of them has held 
the kaboolyut. The Financial Commissioner is of opinion 
that the decision of the lower courts must be upheld. There 
may be cases in which it is diflScult to say at what point 
custom supersedee the law of inheritance, but inthepre- 
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sent instahce, an unbroken ptescriptlon of six or seven ge- 
nerations is sufficient warrant for maintaining the familj, 
usage under which the talooka has descended to a single 
heir. As regards admission to the kaboolyut during re- 
spondent's absence, even if it proved anything, it would be 
only a contingent right, which the present decision does 
not affect, — Appeal dismissed. 

R. H. DA VIES, 

Financial Commissioner, Oudh, 

(Fivl 0<mmr't. Cir. No, S73, dated 27th Aprils 1S65.; 

ZrdMaV 



Slieo Bnksli, AppeUant, Tersufl Onsered Sln^li, Hespondent. 

Proceedings of Pundit Makdoopershad, Extra Assistant Com' 
missioner of Suitanpore, dated '20 tk August 1864. 

It is proved by investigation that Hindoo Singh, the ha^in^ a* beaSag^^^n 
ancestor of both parties had three sons — Dya Singh, Moon- the proprietary ^enure 
na Singh and Deena Singh. Dya Singh the eldest, was fa- ^ ^that*br^e^* 
ther of defendant, and Moonna Singh the younger was father mauaging and eojoy* 
of plaintiff. Hindoo Singh held a share in some vilhages in ing their shares sepa- 
pergunnahs Suhja and Inhowna. Forty years ago, all the l^iJi^ll^^f^'^l^ 
three sons of Hindoo Singh held separate kuboolyuts by together, and their 
mutual consent, as per detail below : — doing so would not 

Dya Singh held the kuboolyut of shares in villages inr ""^^l^^^^ P''*''* *^^ 
eluded in Phukhra, pergunnah Suhja. ^^ *** "^* 

Moonna Singh, do. do. of Hunjurwa. 

Deena Singh, do. of villages included in Che- 

lo\?lee. 

Accordingly Hunjurwa has ever since remained under 
the kaboolyut of plaintiffs father, and plaintiff himself in 
succession. But Chelowlee first came under the kuboolyut 
of Deena Singh, and on his death of his son Buldee Singh, 
and in 1247 F. on the latter being killed, it fell into the 
kaboolyut of defendant. At this settlement, Bussunt Singh 
and Dulput Singh, sons of Buldee Singh claimed their share, 
but in consequence of their long dispossession, their claim 
was rejected on 16th May 1864.. Plaintiff now out of the 
three shares of defendant in Phukhra and Chelowlee claims 
one share, and says that although Hunjurwa was under the 
kaboolyut of himself and his father, and Chelowlee under the 
kaboolyut of Deena Singh and afterwaids of his son, yet the 
illaka was not divided according to their shares — that plaintiff 
always Jived with defendant, and has separated only during / 

the current year, and that consequently he is entitled to a 
proper share. Defendant says that from the time that 
Hunjurwa came under the kuboolyut of plaintiffs father, 
neither plaintiff nor his father ever lived with him (defendant). 

The following, therefore, are the points of issue. 

1. — When Dya Singh and his brothers held separate 
kuboofyuts, was the partition of shares made, and were the 
kuboolyuts held by them according to their respective shares? 
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and if not, under what system were the kuboolyuts held by 
them? 

2nd. — When the kaboolyuts were thus separated did 
each kaboolyut-holder bear the losses and profits of his own 
holding, or did all the brothers do so in common? i. e. was 
the separation of kaboolyuts real or nominal ? 

3rd. — If the profits of each holding were enjoyed ex- 
clusively by its real holder, and not placed in a common 
chest to be shared by all, did the families of all the brothers 
live together and feed together ; and if so, at what rate did 
each brother contribute towards the maintenance of the 
families ? 

With regard to the first point, investigation shows that 
the father of defendant was, according to the genealogical 
tree and the family usage, entitled to six shares, the father 
of plaintiff to one share, and Deena Singh to one share. 
There is no record of the division of the shares to shew whe- 
ther, when the kaboolyuts were separated, they were made 
according to the respective shares of the three brothers, or 
how: but en calculation of the jumma of the summary settle- 
ment of each holding, I find that the jumma of the illaka of 
Chelowlee,the share of Deena Singh, and in possession of de- 
fendant, amounted to Rs. 816-3-3, that of Phukhra, the share 
of defendant, Ks. 641-7-0, and of Hunjurwa, Rs. 713. 
Thus, the difference in the jumma of each share seems to be 
small, which makes it probable that at the time when the 
kaboolyuts were separated, the amount of the nikasi of each 
share had been thoroughly considered. 

With regard to the 2nd point, it has been found, that 
when the kaboolyuts were separated, each kuboolyut-holder 
became responsible for the losses, and enjoyed the profits, of 
his respective share. It has not been discovered that after 
the separation of the kaboolyut, the income of Hunjurwa 
was ever credited to the joint fund, and used for the joint 
expenses of the family. With regard to Deena Singh, 
plaintiff admits that after the separation of the kaboolyut, he 
began to live separately, and that his heirs are still living 
separately. Plaintiff merely alleges, that he alone lives with 
defendant, but confesses that he has no interference in the 
collection and assessment of rent of Phukhra and Chelowlee, 
nor did he share with either defendant or his father in the pro- 
fits or losses of Phukhra and Chelowlee. Similarly, in Hun- 
jurwa the possession of plaintifTs, father and afterwards of 
plaintiff himself alone is discoverable without any interfer- 
ence on the part of defendant. It is also proved from the 
statements of most of the witnesses that the transactions of 
the parties were separate from each other. Goordutt and 
Sheodeen bankers, produced some bonds for debts executed 
separately by the fathers of the parties. Plaintiff admits 
the genuineness of the bondb: but says that whoever went to 
borrow, got the loan in his own name. This is improbable, 
the custom being thatwher. brothers live together, all bonds 



Digitized by 



Google 



( 13 ) 

are executed in the nmne of the head of the family, and not 
in the name ot every member of it. 

With regard to the 3rd point, though the possession of 
the shares and their income were not enjoyed in common, 
yet the families of both parties are living together. From 
the enquiries maJe by my nazir and myself on the spot, it 
has been ascertained that the families of the parties were 
living in one house, but with regard id their having a com- 
mon table and wardrobe, the reports varied ; some saying 
that both the families ate separately, while others, that they 
not only lived in one house, but had their expenses from a 
joint purse. The reason of thus living together has been 
stated bv some to be that in consequence of hostility on the 
part of the co-sharers in the illakaofPhukhra, the two families 
not only lived togetlier, but at a distance Iroiii the village 
in a fortified place. This statement a])pears to be correct, 
and it was on account ot this mutual hostility that the father 
of defendant and Buldee the son of Deena Singh lost their 
lives. Thus, when all the business connected with each 
brother was conducted by him separately, the fact of the 
families living together owing to fear of enemies cannot be 
held as a ground of copartnership. Plaintiff gives a state- 
ment of the marriage expenses of his daughter celebrated in 
1^57 F. with Kaja Sheoram Buksh, talookdar, which shews 
that plaintiff had contributed Bs. 610, and defendant 
4,312-14 for the marriage. Although defendant denies the 
payment of this sum^ and admits that he had made only some 
presents in articles, yet considering the close relationship 
between the parties, the contracting of an alliance with so 
high a family as that of the talookdar and the mutual good 
feeling existing between them, it appears to be no wonder 
that defendant should have paid such a sum, but this con- 
tribution, being for the above reasons, as well as for the 
maintenance of the prestige of the family, must be consi- 
dered as an act of grace, and by no means affecting the 
shares of the parties in land. Plaintiff produced some let- 
ters written by defendant to the effect, that the amount of 
certain bonds executed by defendant had been paid out of 
the income of Hunjurwa. But defendant accounts for it, 
and the putwari confirms the statement, that defendant often 
stood security for demands against the plaintiff, and that 
Hunjurwa remained under the sole possession of plaintiff; 
consequently, these letters are of no good as proof of 
plaintiffs claim. I therefore dismiss plaintiff s claim. 



Financial Commissioner's Order. 

In this case the decision of the Extra Assistant Com- 
missioner has been upheld by the Settlement OflBcer and 
Commissioner, and the Financial Commissioner sees no 
cause to admit a special appeal. As the case is illustrative 
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of customs having a bearing on the proprietary tenure of 
land in this Province, its publication has been directed. 

R, H. DA VIES, 

Financial Commissioner of Oudh, 
(FitU. C<mmr*$, dr. No, 953, dated l.l^tf^ May 'iB>QS:\ 

IMrffpal SlBffli and others. Appellants* ▼ersos Talelimand Xooar» 
talookdar of Soony pore Bnrel« Respondent. 

Judgment op Settlement Officer. 

The plaintiffs claim several mouzas commonly known 

Held that the sum- as talooka Rawut Serai. This estate, it is alleged, was 

!^/a^d\he'G^^^^^^ ^^^^ ^y ^^^^^ ancestors until 1262 F. when a certain Sheikh 

or General's san^ se- Ramzan Ali raised the jumma to a sum which they could 

cures to a talookdar not pay; and tho defendant, a talookdar of the Durriabad 

i^ht^aU^ tiTliS^ district, was admitted to engage. The defendant, through 

thus obtained cannot her agent, pleads that the zcmindari belonged to her hus- 

be contested in the band, who was seized by the authorities and imprisoned in 

fh'f^tijltion"^ 1852 F. dying in confinement; and that during thia time the 

tecting the rights of plaintiffs obtained possession, and held the estate until 

parties holding under 1264 F. The allegation as to the mode in which the 

^t covet^cSmtte P'^intifF lost the estate about 1250 F. recovering a year or 

who never held or two latter, and holding it until some time in 1262 F. the 

occupied under the y^ar before annexation, is fully borne out by the evidence 

*^The w^d*'talooka" adduced on both sides. It is moreover a matter of notorie- 

as used in the Govern- ty that a portion of the Soobcha pergunnah was rack-re nt- 

or General's declanj- ed by Ramzau Ali, and that many estates fell out of culti- 

OcTo^frss^o'i^luSS vation about 1262 F. As regards the ancient proprietary 

aU villages for which title, there may be some doubt: two canoongoes and the 

kaboolyuts were given gyjjgjjce generally prove that from time immemorial the 

ttement'^'tfe estate was held by the Amethia clan to which plaintiffs 

talookdar. belong, while Chowdree Surufraz Ahmed, himself a 

canoongoe, states that the zemindari belonged originally to 

the Burelia clan, represented by defendant. It is at all 

events clear from the evidence both oral, documentary and 

written, that the Burelia people had not for very many 

years held the estate previous to 1250 F. about which time, 

the deceased husband of defendant was put in possession. 

He held but a year or two at most, the nazim, Man Singh, 

attacking and seizing him in 1252 F. At his death, the 

Durriabad estates were restored to his widow, but it is 

worthy of note that the estate now in dispute, situated on the 

southern bank of the Gomti, was not restored for years 

after that — namely until 1262 F. 

The facts of the case then, as they appear to me, are 
that for several generations the estate in dispute was held by 
ancestors of the plaintiffs' father and grandfather &c ; the 
Burelia clan, represented by the husband of deceased, did 
not assert a claim until 1250 F., held then for a short time, 
and again recovered possession in 1262 F. how or why is 
not shown by the defendant. The talookdars' settlement 
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has given defendant a permanent title ; had it been open to 
adjudication, the estate must have changed hands. The 
case, as it stands, is one of those alluded to in paras: 5 and 
6 of circular No. 19 of 1861. 

Settlement was made with the defendant on the state- 
ment only of her agent. It was approved by the Chief 
Commissioner, as appears by his signature on the English 
Statement A, on the 28th August 1860, but the settlement 
had been completed by Captain Chamier Officiating Deputy 
Commissioner on 9th August 1858. Considering how 
little right to the estate apart from the present status of it 
has been shown by defendant, and that plaintiffs, on the 
other hand, have established a valid title, I am of opinion 
that a decree must be given in favor of plaintiffs, and that 
a payment of malikana to the extent of ten per cent, on the 
government demand will meet the merits of the case. 
Decree accordingly of the under-proprietary right in favor 
of plaintiffs, they paying the government demand plus a ma- 
likana of ten per cent to the defendant and bearing all 
village expenses. 

J. PERKINS. 

15th March 1864. Settlement Officer. 

Appeal against the order of Settlement Officer of Sultanpore 

dated Ibth March 1864. 

Settlement Commissionek's Judgment. 
This is really a claim to the proprietary right of Da tow lee 
Chunda, but, appellant being a talookdar, the respondents 
bave speciously laid claim to the under-proprietary right. 
The hereditary right of property in the village is uncertain, 
two canoongoes and the majority of the witnesses depose 
to the Amethia clan of Rajpoots, to which respondents 
belong, being the hereditary owners, while Chowdree 
Surufraz Ahmed, himself a canoongoe, and several witnesses 
say that the Burelias or appellant's family are hereditary. 
For many years previous to 1250 F. the respondents' family 
seem to have held possession ; about that time appellant's 
husband gained possession for a short time and the appel- 
lant did not regain possession till 1262 F. Appellant was 
found in possession at annexation and was admitted to 
engage at both summary settlements. Her admission to en- 
gage subsequent to the reoccupation has, under the Gover- 
nor General's declaration, secured to her the full proprietary 
title. The Settlement Officer admits this, but adds that 
the case as it stands is one of those alluded to in paras. 
6 and 6 of circular No, 19 of 1861, and proceeds to say that 
considering how little right to the estate, apart from the 
present status of it, has been shewn by the appellant, and 
that respondents, on the other hand, have established a 
valid title, and then decrees in respondents' favor the under- 
proprietary right in the entire village. The court cannot 
affirm the Settlement Officer's order: to do so would be to 
open a door to claims to the proprietary right in a vast 
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number of villages, the title to which has been secured to 
the talookdars by the Governor General. The court does 
not consider paras. 5 and 6 of circular 19 of 1861, in any 
way applicable to this case. The paras referred relate to 
cases in which villages were farmed, to talookdars who had 
never previous to that time had any connexion whatever 
with them ; such is not the case in the present instance. 
The appellant's hereditary title to the village is^ at the 
most, doubtful, and it is shewn that prior to annexation, 
her family had connexion with the village ; so much so that 
appellant being found in possession at annexation was 
maintained in her position notwithstanding that the order 
of the day was to oust talookdars and admit village-pro- 
prietors. This is a case in which, but for the Governor 
General's order, the appellant's title might have been con- 
tested by the respondents, but even then it is questionable 
whether they have substantiated so clear a title as would 
justify an interference with the summary settlement ar- 
rangements. The appellant and respondents yrere con- 
testing for the village prior to annexation, and the appellant 
was fortunate enough to get hold of the village first at the 
time that British rule was introduced, and her title has been 
secured. Respondents do not attempt to shew that they 
held any rights nnder the appellant, and therefore they 
cannot claim anynow. 

C. CUREIE, 

6tk June /864. Settlement Commissioner. 



Appeal against order of Settlement Commissioner, dated 6th 
June 1864. 

Financial Commissioner's Judgment. 

This is a case of some hardship, and the Financial 
Commissioner has considered it carefully, but he regrets 
that he finds himself legally debarred from interfering in 
favour of the special appellants (plaintiflfe). There can be 
no doubt that through the summary settlement of 1858, 
and the Governor General's sanad, the respondent has 
acqired the full proprietary rights of the villages in dispute, 
and the title thus obtained cannot be contested in the 
settlement courts. In the present case also there cau be no 
doubt that the settlement was in accordance with the in- 
tention and policy of the Government at the time, namely, 
the maintenance of the status quo immediately preceding 
annexation. Moreover, the stipulation protecting the rights 
of parties holding under the talookdars does not warrant 
the claim of the special appellants to subordinate rights, for 
appellants have never held, or occupied under the respon- 
dent, nor do so at present. It has been argued in special 
appeal that under the Governor General's declaratory order, 
the proprietary rights in their own "talookas" were grant- 
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ed to talookdars, and that as these villages did not belong to 
respondent's **talooka" they are not affected by the summary 
settlemeat. But the Financial Commissioner holds that the 
word ^^talooka" as used in the order must be construed 
to include all villages for ^hich kaboolyuts were given at 
the summary settlement by a single talookdar. — Appeal 
dismissed. 

R. H. DA VIES, 

Financial Commissioner^ Oudh, 

(Finl. Commr.'s Cir. 1199, daUd 8th June 1S65,J 



{!•) Baboo Mhyron Baksli, Appellant, Tersns Oungradeen and 
othenif Bespondents. (2.) BuUeep Slneh and Bunjeet Singrli, 
Appellanta, versus Baboo Ban Babadoor Singb, Bespondent. 

MiNUTE; 

These are cases referred for orders by the Commis- ^^^ ^ ^^^ neces- 
sioner of Baiswarra. The general up-shot being that the ^^Vh^Uthri^dTs 
Asaistant Settlement Officer of Pertabgurh decreed claims ckimanta may hold 
for ^(?^ on the report of the Sudder Moonserim that so ^°*^^|^^®»^P®^« 
much was in i;he occupation of the claimant, and without ^ecr^^of an ex-propiiet 
further enquiTy as to the origin and composition of the com- tor is that land which 
ponent parts of the holding. ^^ ^^^ *^ t^"^ »* J^« 

TTi * • . . ° 1.1 . J.1 t . /,*-o time that he either 

ij or instance, in one case whilst the claim was 673 eonveyedhis propue- 
beegas, S28 beegas were decreed under the heads of culti- tary li^ht to another 
nation, however permitted, baohs. habitation, waste, tanks. P*'*^ 9^^ was outt?d 

tI • • -5 J. • 1 ^ xil i. • i. -1 f**on^ t*i« maljfuzan. 

It 18 requisite to point out that seer is not necessarily q{ this he is sub-pro- 
co-extensive with all the land its claimants may hold in a prittor. He miy 
village in any manner whatever. It is, indeed, frequently ^^^erl^^^^wwS 
an object with the claimant to prove that all his holding is ^^ \^ held at lower 
seer, but nothing requires to be more carefully sifted, and rates than cultivator! 
the objections of the opponent should be heard and well ^^ ^ovm ckss for 

— .^* i_ J T tit •. j» 1 more than 12 years 

weighed. In old days, it was a common practice when before annexatioi?. 

large villages were sold at auction, for the ex-proprietors In ascertaining the 
to make out that so large a proportion was seer held at low ^^^^^ ^ j'^J^ *^® 
rates as to induce the auction purchasers to abandon the nent fi^eWsrfioSd^^ 
village as unprofitable. investigated. Clain^ 

Speaking generally, the true seer of an ex-proprietor taken'^undS-^^th? 
is that land which was left to him at the time that he either rules, and claims to 
conveyed his proprietary right to another party, or was habitations, tanks, 
ousted from the malguzari. Of this land, which probably "^^^^^ be^^^tJ 
was at the time and has ever since remained under the cul- specific evidence! 
tivation of himself ayid his shzkmi assamis, he is entitled to 
be recorded as the sub-proprietor. If he has held other 
land at lower rates than cultivators of his own class in the 
same neighbourhood or village, for more than 12 years be- 
fore annexation, he may also make out a claim to this. 

But he has no title adverse to the proprietor in fields 
added to the original seer in his capacity of cultivator, for 
which he has paid the rent demandable from cultivators of 
a similar class. 

As regards his claim to iaghSy they should be taken up 
and decidea under the rules. 
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So with regard to habitations, tanks, waste, and manorial 
rights of all sorts, he must prove his claim to a share or the 
whole of these by specific evidence. The bare fact of his 
having some usufructuary privileges, perhaps in common 
with other cultivators, is insuflScient to prove them acces- 
sories of his seer, though, if he has never parted witli his pro- 
prietary rights by voluntary conveyance, he may have re- 
tained them, except when they are involved in the mal- 
guzari. 

In ascertaining the ex tent of the ^e^r, the amount of rent 
paid for the component fields^ should also be investigated, 
as this is generally the key to the tenure on which each is 
held. 
* It will not probably be necessary to make a separate 

record when the claims are to various rights; all that is re- 
quired 18, that each shall be distinctly examined by the court 
and supported by the plaintiff, 

B. H. DAVIES, 
lOtk June 1865. ^ Financial pomfnissioner, Oudh. 

{Flnl, Comr*f, Cir. No. 1291, daied ^^thJune 1865.) 

BUsesnr Bnluli, Appellant, versos Staeodurslittii Sinffta, Respon- 
dent. 

^^ Appeal against the Assistant Settlement Officefs order of the 
24M September 1864, decreeing to plaintiff—respondent, 
Poorwa Burrearpore, in extent 140 beeqas and 3 biswas, 
in pergunna Mumiotoa^ rent-free, in virtue of old pr<i- 
prietary right. 

Commissioner's Judgment. 

Under the native , , , . , ,., • 

rule in Oudh an indi- Ihe question to be decided is, to what mahkana is 

Tiduai or community plaintiff— respondent entitled ? 

Stable wfrtransfer- He, plaintiff, claims 400 kutcha beegas as mahkana. He 

able property in the repudiates having received it in gift since annexation, 
whole village, and There is no doubt as to what plaintiff received as ma- 

^^r'SS toa«^«^« (proprietary maintenance) in 1245 F. (1837-38,) 
talookdar retaining, when he mortgaged his village. He received 50 kutcha 
^^ter" LSd*"^and ^^^S^^ of land, a promise of T^s. 100 annually in cash, and 
Bi^orial due*. *" ^^^ ^gl^t to collect the village tolls. 

These rights he enjoyed for 7 years, or until 1844-45, 
when the cash payment of Rs. 100 annually was stopped, 
and in lieu thereof, 50 beegas more of land, were substi- 
tuted. 

From 1845 up to annexation, plaintiff enjoyed 100 
kutcha beegas of land and the right of levying the village 
tolls. 

When the British Government took possession of the 
country, it prohibited the levying of village tolls, and plaintiff 
pleads that Toolshee Pershad, his fourth cousin once removed, 
gave him 300 beegas in lieu of his right to collect them. 

He obtained no title deed of any sort, neither was his 
name entered in the jummabundi, 
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Defendant declares that he received the 300 beegas as 
payment for service to be performed. 

In my opinion the burden of proving that these 300 
beegas are enjoyed as malikana rests with plaintiff. For 
upwards of 18 years after he had executed the mortgage, he 
never had possession of them. I can find no good evidence 
as to the terms on which he is said to have received the 300 
beegas, there is nothing in the evidence inconsistent with 
the idea that be received this as wages for service, or that 
he received them as charity terminable at the pleasure of the 
landlord. 

He gave no consideration in lieu of the 300 beegas. 
The village tolls are not enjoyed by defendant ; they were 
not abolished by order of defendant. It is the British Go- 
vernment who abolished tolls, and plaintiff's claims on this 
account, must be against the Government, and not against 
defendant. 

I therefore find that plaintiff has no good title to the 
^00 kutcha beegas, 

St. G. tucker, 
March 'Znd 1865. Commissioner. 



Appeal against the order of the Commissimier Khyrabad Di^ 
vision^ dated 3rd Mai'ch 1865. 

Financial Commissioner's Judgment. 

In this case, the Assistant Settlement Officer observed 
"itis admitted on all hands that plaintiff (appellant) is the old 
zemindar of the village, and that Toolshee Per shad and 
DuUa Singh hold the village on a mortgage of many years 
back executed by plaintiflPs brother. The evidence shows 
that up to annexatian, plaintiff used to receive, in addition to 
«ome 50 or 60 beegas ^eer, Rs, 100 cash, and cowree dues, 
which he states amounted to some Rs.lOO per annum." 

The dispute is about the so called cowree dues. The 
Plaintiff asserting that they were the proceeds of tolls re^ 
nerved to him as proprietor at the time of the mortgage, 
and in lieu of which he received from defendant (respon- 
dent) 350 or more kutcha beegas of land rent — free as mali- 
kaoa. The Commissioner differing from the Assistant Set- 
tlement Officer and Extra Assistant Commissioner, found 
that this land was granted for service, and not as compeijpation 
for loss caused to plaintiff by the abolition of the tolls. The 
Pinancial Commissioner sees no cause to interfere with the 
Commissioner's order, but observes that the case shows 
that under the native rule in Oudh, and individual or com- 
munity might possess a heritable and transferable property 
in the whole village, and might alienate the greater portion 
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to a talookdar^ retaining under agreement his seer land and 
manorial dues. — Appeal dismissed. 

K H. DAVIES, 

Financia I Commiss toner. 

(Find. Commr't. Cir. No. 1877, dated ith July 1S66J 



Ftaoolman ana otbers, Flaliitlll)i« versiui Baboo Seotla Bnluili, 
talookdsr, Befendant. 

Claim for undei^-proprietary rl^ht of h biswas and 10 hutoart' 
$1$ of the whole village of Subur sing poor. 

Assistant Settlement Officer's Judgment. 

main in the proprie- Plaintiflfs, Rajkoomar Chuttrees, claim 5^ biswas of the 

iary possession of its whole village by ancestral hereditary right. 
m^'^pIrnfTe'rtts 2nd. -"-Defendant denies their right, and asserts he ac* 

Sch^ion in a tilooka; quired this portion of the village by purchase from the 

a talookdir desiring anCCStorS of plaintiffs. 

loacquiret^ 3rd.- Case II of this file is connected with this and 

purchase "them from ought to be read with it. 

the owners, some of 4th. — From this and the investigation in case II of this 

ro^^ru^vihUst'Xrs fil^ it appears that this village originally belonged to certain 

iorbore todoso;con- Kaotars of village Damodapore, and that the ancestors of 

sequently talookdaH plaintiffs acquired it from the Raotars by marriage. This 

^^^s^com^t^X was many years ago, the canoongoe says 100, the Rajkoomars 

piietary possession. Say many more. About 70 years ago the Rajkoomars 

deposited their village in defendant's talooka, and up to 1230 

F. paid a fixed jumma for the whole village. In this year 

plaintiflfs sold their share consisting of 5^ biswas in both 

this village and Goura to defendant's grandfather Drigpal 

Singh. In the 14^ biswas held by plaintiffs in case II the 

defendant has admitted their claim, but he does not admit the 

claim in this case. The deed of sale is produced, dated 1230 

F., and contains the names of three men as the sellers 

who were the respective fathers of the three plaintiffs. 

5th. — The only question is, if there was really a sale. 
The plaintiffs in case II, and putteedars ofplaintiffiin this 
case, distinctly say, that though the sale took place before 
their time, yet they have always understood that there had 
been a sale, and moreover that plaintiffs got, in deedari tenure, 
certain lands of the village. The defendant declares plain- 
tiffs have 36 beegahs in deedari and that their fathers got 
this when the sale took place. All the witnesses of the deed 
of sale are dead, but I have no reason to doubt the genuineness 
of the said deed. Lastly, plaintiffs themselves have no docu- 
mentary evidence whatever: for the receipts, they have had 
recorded, cannot be taken as any evidence whatever in their 
favor. In short, plaintiffs produce nothing in the shape of a 
sensible and conclusive reply to defendant's asertion of the 
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sale. I consider defendant is right that the deed is genuine, 
and the claim of plaintiffs must be dismissed. 

E. G. CLARK, Captain, 

lOih June 1865. Assist. Settlement Officet\ 

N. B. — This decision was upheld in appeal to the Co"^- 
missioner. 



J 



Appeal from Fyzahad Commissioner's order of 24th July 
1865. 

Financial Commissioner's Judgment. 

In applying to institute a special appeal the appellants 
(plaintiffs) simply deny that the sale ever took place. This 
is a question of fact found in the aflSrmative by both the 
lower courts, and the Financial Commissioner therefore de- 
clines to admit a special appeal. 

The publication of the Assistant Settlement Officers 
decision is directed as proving : — 

1st. — That a village might remain in the proprietary 
possession of its hereditary owners for many years after its 
inclusion in a talooka. 

2nd. — That a talookdar desiring to acquire the proprie- 
tary rights might purchase them from the owners, some of 
"wliom might consent to sell, whilst others forbore to do so. 

3rdly. — And consequently that ^fltZooA^an* is not neces- 
garily the same as complete proprietary possession. 

R- H. DAVIES, 
20t/i September 1865. Financial Commissioner, Oudh. 

(Finl. C<mmr*8. dr. No. 1960 A., dated 20«A-21»« September li:65.> 

BjuA Maliadee Boosain.ja.ppellant, versus Syud Akber All, 
Respondent. 

The facts of this case are as follows : — limitation ia exprws 

The village in dispute Poorwa Chundurmun belonged to invalidating all pos- 

Fuzl Ahmed who had four sons :— f^n^ "^'o ^tll'^nr^" 

1 />i- 1 T u in the 12 yeai-s pre - 

1. — VjnOOlam Janr. ceding the auLex- 

^2,— -All Ahmed. ation of the province. 

8.— Hyder Hoosain. l^n'!nr*^„^"««rot 

-»* 1 1 TT • taining possession 

4. — Mehndee Hoosam. will not prevent the 

Mehndee Hoosain is the plaintiff; Akber Ali, son of possessor fromavail- 
Hyder Hoosain, defendant. ^"» M^*^,,^? *^^ 

•^ «i, ' -1. .-IT -r-. 1 A 1 -I . _ provisions of this ex- 

The estate was never divided. Fuzl Ahmed engaged press law. 
with Government for the revenue, and managed. Ghoolam 
Jafir did the same during his father's life. Akber Ali does ^ A /t^^iay 
flo at present. /! / - /r — 

The plaintiff's father died in 1229 Fusli. Since then M>t^^<p^ ^ 
the plaintiff has never obtained the share he now claims, />S ^4^Z^ 

but naisi held certain lands in lieu of maintenance. //^"z . t 

The court of first instance decided in favor of plaintiff's f ^ ^ * 

t^laim On the ground that his right by inheritance, though in 
abeyance, was never extinguished ; and that so long as he 
Was content not to demand his share, no cause of action arose. 
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This order was reversed by the Commissioner who held 
that plaintiff's claim was barred by the Statute of Limitation. 

It is proved that there is in the family an acknow- 
ledged custom that the eldest son shall inherit a one and a 
half share whilst the others obtain only one share each. 
This incident shows that the estate was not indivisible. It 
is further clear that by the Mahomedan law, as well as by 
the custom of the family, the members are entitled to 
shares. 

But it is shown that possession has- hitherto been quite 
at variance with law and custom. The person who has ma- 
naged the estate on behalf of the co-sharers and entered into 
engagements for payment of the land revenue has kept all 
the profits to himself and failed to account to the co-sharers. 
That he was thereby guilty of fraud and embezzlement may 
be true, and that, through such fraud, he should, under the 
Statute of Limitation, be enabled to secure the property for 
himself, improved as it is under the British administration, 
maybe regretted; but the sole legal question appears to 
be — was his possession, which endured through the term of 
limitation, adverse to that of the plaintiff or not ? 

The following quotation from a judgment lately given by 
the Chief Justice of the Calcutta High Court seems to b^ 
in point: — 

" Speaking of possession and prescription the Civil 
*' law says. — ^ To acquire prescription, it is necessary to hav6 
*' possessed honestly and fairly, that is, that the possessor 
" must have been persuaded that he had a just cause of poa- 
** session and must have been ignorant that what he possess- 
"ed did belong to another person. And this integrity is 
" always presumed in every possessor, if it is not proved that he 
** has possessed with a bad conscience knowing the thing 
"to be another's.' (Domat's Civil Law 2208 page 876.) I 
*^ do not mean to say that the fact of obtaining possession 
" dishonestly or knavishly will prevent a man froln availing 
"himself of an express law of limitation; on the contrary 
" it appears from a note in the same book that it will not. 
"(page 2209.) 

" The Law of limitation in this country being express 
*^ dishonesty in obtaining possession will not prevent the pos- 
** sessor from availing himself of the provisions of that law, 
" but the law cannot relieve him from the charge of dis- 
" honesty." 

Now, m Oudh the law of limitation is express, invalidating 
all possession not held within the twelve years preceding the 
annexation of the Province. Whether this law is well or 
ill suited to people unaccustomed to similar restraints is not 
a question for the judgment of this Court. Adopting the 
interpretation of the law as given by the Calcutta High 
Court the Financial Commissioner must rule that the claim 
of the plaintiff is barred by limitation^ 
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DECREE- 

Special appeal dismissed. 
^ ^^ R. H. DAVIES, 

Financial Commissioner y Oiidh. 
(Finl. Comr*s. Cir. No. 1328 A. y dated gj^ July 1S66 J 



Teeknm and otbers, versus Basliinut All* 

Assistant Settlement Officer's Judgment. 

Teekum and others, the hereditary zemindars of Under th^ Natirt 
Koothowan, claim the sub-settlement, and Deo Sing of Rai- unXoldereofv^^s 
pore claims a lien on eleven biswas of the entire village as in talookas, could 
mortgaged to hina by the hereditary zemindars. mortgage theirrigj^s. 

It appears that the zemindars of Koothowan had some q^eiitly^^^redeem^ 
thirty-five years ago, mortgaged the village for Rs. 2,206 to them, they are enti- 
the proprietors of Nukooa, and redeemed the mortgage ^^ *}f ^ *? *^?^* ,?^*^* 
1264 Fuslee, by paying up the amount awarded by arbitrators, J^^gion ""consequently 
1^8. 2006: this sum they borrowed from the plaintiff Deo enjoyed by the moit- 
Sing of Raipore, to whom they mortgaged eleven biswas of gators, as their own 
the entire village. The plaintiff Teekum and his co-parce- Po^'*®^^^'^ 
uers now sue for the sub-settlement on the grounds that the 
mortgagees, (the proprietors of Nukooa) their locumtenens, 
had always paid the revenue direct. 

The defendant's agent admits, that the mortgagees gene- 
rally heldthe lease from his client. From his cross-question- 
ing the witnesses for the plaintiff it will be seen that he 
attempts^ to disprove the mortgage in the hope that if the 
mortgage is not proved, the fact of the Nukooa zemindars 
h^i^ing generally held the lease will go towards proving 
that they merely held the lease as strangers, in such case the 
old proprietors not having had possession for upwards of 
twenty years, would not be entitled to tlie sub-settlement 
now. As the plaintiff Teekum and his co-parceners have 
clearly proved the mortgage and its redemption, they are en- 
titled to the subsettlement. The couit, accordingly, decrees 
the sub-settlement of Koothowan to Teekum and his co- 
parceners, and possession of 11 biswas to Deo Singh of 
Raipore, as mortgagee under deed of mortgage, dated 1264j 
Fuslee. 

His rights will be particularized when the khewut is 
prepared. 

O. WOOD, 

30th September 1864. _ Assistant Settlement Officer. 



Appeal against the order of the assistant Settlement Officer^ 
dated 30th September 1864y ordering, that plaintiffs, 
having clearly proved the mortgage and its redemption 
are entitled to the sub-settlcment 

Grounds of appeal. 
1. The village has been in the talooka for 75 years. 
Talookdar had full power to hold kham or otherwise. The 
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Kukooa zemindars used to hold as moostajirs. Respondents 
did not hold the kuboolyut ; therefore, they could not mort- 
gage, and appellant knows nothing of the mortgage, ^there 
is a discrepancy in the statements of witnesses both with 
regard to the nature of the transaction and amount paid. 
The mortgagees, if they had been such, would have been 
settled within 1261. When respondents were settled with 
in 1264, appellant got 10 per cent. No mortgage deed 
was produced. Respondents did not hold the sub-lease 
for 35 years before annexation. 

Appellant's agent states: — 
^' The Nukooa zemindars got the lease, because appellant 
" had full power to do as he liked. The village was incorpo- 
" rated by order of Government. I cannot mention any years 
** in which there were kham collections. The Nukooa men 
** had the theka:' 

The Respondents are the original zemindars, the village 
was incorporated in the talooka by order of Government and 
not acquired by mortgage or purchase. Respondents mort- 
gaged their rights to the Nukooa zemindars, 30 or 40 years 
ago, but redeemed at annexation. It is clear^ that the 
Nukooa men held the lease as mortgagees. Appellant's 
agent cannot mention any year in which kham collectiona 
were made. Appeal dismissed. 

J. REID,, 
11th May 1866. Officiating Commissioner. 



The Commissioner's order was upheld in appeal to the 
Financial Commissioner. The case shows, that village 
landholders of villages in talookas could mortgage their 
rights under the native Government. 

R. H. DAVIES, 
17th September 1866. Financial Commissioner, Ouih. 

(Finl. Comr:$ Cir. No. 1726 A., dated ^^^ September 1866.) 



OBtar Slnfflft and others, venras Ali Bamld. 

Settlement Officer's Judgment. 

Under the native Plaintiffs, Raikwars, claim the whole of villages Serai 
Governmentthe'^rty All and Cjooretha, in proprietary right, by virtue of hered- 
contracting for the itary ancestral right, and by right of redemption of mort- 

revenue was not ne- ^o^e. 

S^ropii^a^ri?ht°. 2. Defendant is a Mussulman, one of the Syuds of 
Viiiajre landholders Jurwul, and he is a talookdar, but holds no sanad. There 
H hi^ Xrl^^e^iiciu' ^^^ ^® ^^ ^^"^^ ^^ defendant being a talookdar, for his 
sion ofVTir vUiages previous history proves this fact conclusively, but as he 
in talookas. Such does not hold a title-deed or sanad from Government, hU 
mo2tga;?es were not proprietary right can be called into question. 
feTwe./bXo« 3. The facts are simply thew.— In 1203 FusU or 
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63 years ago, the ancestors of plaintiffs mortgaged these right, rcdeennble, and 
villages to defendant's ancestor, aijd the defendant's family ^^^'^•"'^'''toU 
lield possession from that date uptol2&9 Fuslee, when^ through the 
defendant let plaintiffs redeem their ancestors' mortgage ; wrong-doing of tb« 
and from date of redemption up to now plaintiffs have held ^^^^'^jii^*^^ 
possession. Besides this, plaintiffs assert, they held the mortgagors to pay 
kuboolyut from 1260 Fuslee to annexation of this province the monty requirtjd. 
"by Government, but not since then. 

4. Defendant admits the statement ot the plaiatiffs 
io be correct, except so far as that they held the kuboolyut ; 
for this, he says, they never did. But he pleads that though 
plaintiffs paid him the redemption money yet there is another 
branch of the same family who ought to have paid him a 
portion of the redemption money, and not have let plaintiffs 
pay all the amount. 

5. It does not signify if plaintiffs held the kuboolyut 
or not, nor does defendant's plea of having received the re- 
demption money from one instead ot twQ branches of thj^ 
same family, affect the case at all. 

pi, Plaintiffs mortgaged their proprietary right, so if 
they redeemed any right it must have been the right which 
had been mortgaged, unless there was any specific agree- 
ment to the contrary between the parties doncerned, at the 
time of the redemption taking placQ. There does not appear 
to have been any such agreement, and therefore plaintiflfe 
must be considered to hayie redeemed the proprietary fight j 
and, as defendant does not hold a sanad, plaintiffs )are the 
best entitled to the village. 

7. At the timp of redemption taking place, defendant 
had the power of letting plaintiffs redeem the whole or not 
as he liked. He was entitled only to his money, and this 
being repaid him, he has no lien on the village. -Moreover, 
both branches of the same family had a common ancestor, 
and the mortgagors were two sons of the one common ancestor, 
And they were not separate then, though they became sepa- 
rated 12 years afterwards. But, added to this, the head of 
the other branch, by name Jaiputr Singh, mortgaged in 1258 
Fuslee, his half of the village to plaintiff No. 2. and there- 
fore, when, in 1259 Fuslee, the plaintiffs redeemed the 
%'illage, they had%the right of redeeiJQing the whole village, 
for they held half in their own right, and half by mortgage. 
As far then as the defendant is concerned, the plaintiff had a 
right to redeem the entire village, ' ^ 

8^ As the plaintiffs claim village Gooretha also, and 
the circumstances are identical with the circumstances in this 
claini, this case will be considered as the leading one, and 
this judgment will do for Gooretha as well as this village; 
a note to this effect being recorded in the Gooretha file. ' 
9. Considering, then, that plaintiflfs are the descendants 
of the original proprietors of the village, and that they re- 
deemed the village from mortgage in 1259 Fuslee, and have 
held possession ever since; and the defendant, though a talook- 
dar, yet doesnot hold a sanad, the plaintiffs are entitled ta 
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ike ^ttkfnent of the village as proprietors. But, inasmuch 
as defendant holds the kuboolyut, and I now considered it 
should henceforth be with plaintiff, this case, lifter term of 
appeal has expired, must be sent up to higher authority 
under Ruling III for sanctiou to the change of kuboolyut. 

DECREE. 

Proprietary right in favor of plaintiffs and their co- 
sharers and all who can establish a claim to share with them 
in the whole village Serai AH. Case to be submitted to 
higher authority, for sanction to change the kuboolyut, stfter 
terra of appeal has expired. 

EDGAR Q. CliARK, Captain, 
)^(h June 18661. Settlement Officer. 



The settlement with the decree-holders was sfinotioiied. 
The case gives the clearest possible demonstration that the 
party contracting for the land revenue under the fiative 
Government (i, e. holding the kuboofyutj was pot necessarily 
possessed of the proprietary rights. It also shows that 
village landholders could mortgage their rights after the 
inclusion of their villages in talookas, apd that such morttr 
gaffes were not necessarily equivalent to sales, but of right 
redeemable, and thsit where redemption did not take place 
tWs ^as through the wropgrdoingof the talookdar or through 
the inability of the mortgagors to pay the money required. 

R. H. DA VIES, 

99th September 1866. Financial Commissioner, Ou(fh. 

(Pird, email's, dr. No. 1782, duttd 29tA September 1866. > 



Sllalioii|e<| :qp<^aiii HHan, Bpeelal-Appeliaiit, vpwvoL^ Tlkpf t Rat, 
^l^eolalvRespopdeiit, 

In decrees for re- This is a question as to the date up to which interest 

d«»mption of mortgage due uuder the terms of deeds of mortgage can be decreed. 
^^rL'^^tiSS It ^ ?*^^^» *^a* although the special^respopdent alto, 
to thev»iifnict, after gcthcf denied the Validity of the alleged mortgage, he did not 
the 13th Ax^t 1660 then claim redemption. The lower courts Enve found the 
worS^JTd is^^in^ mortgage valid and decreed the equity of redemption to spe* 
possession of the cial-respondent. As the special-respondent did not claim to 
mortgagee. redeem the mortgage in 1859, it cannot be argued that the 

interest accruing u^der the terms of the deed has accumulat- 
ed iu spite of his efforts to repay the principal of his debt. 

It is clear, however, that owing to the unavoidable post-r 
ponement of adjudication in mortgage suits, in consequence 
of their coming under the jurisdiction of the settlement 
courts, mortgagors may be exposed to great disadvantages^ as 
it is no fault of their own that their claims are not morQ speed-- 
ily heard. Under the Chief Commissioner's circular 
U9-8917 of thg 18th August I860, it is ordered th^t "when 
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« regular settlement is immediately comittg on in a district^ or 
the case is of an intricate nature, and, generally if no hard- 
ship is caused by delay, the claim should lie over for adjudi- 
cation by the Settlement Officer.'^ And, practically, claims 
to redemption are everywhere referred to the Settlement 
courts. 

The Financial Commissioner, therefore, rules that wher- 
ever the land mortgaged is in possession of the mortgagee, no 
interest shall be payable Under the terms of the mortgage deed 
in addition to the usiifruct, after the 13th August 1860. 

DECREte. 

The decree o^ the Commissioner of Seetapoor is so far 
modified that interest will be calculated according to the 
terms of the mortgage bond up to the 18th August I860,, 
and will be payable to the special appellant previous to 
tedemptionv 

R. H. DAVIES, 

Financial Commissioner of Oudh, 

(finl. Comr's. Cir.No. 46 of 27th May, 1867 J 



kt^iitedyal 4k Sliebffopal Bpeeial-Appellants, Tersuft UttHdd Sltt^bv 
Speeial-Respondents. 

This is a special appeal from the oi^der of the Commis- Wh«a»T6r own«« 
tioner of Lucknotv, reversing that of the Settlement Officer J®™ excluded from 
'of Durriabad decreeing the proprietary rights in mouza ^ent^^^^^pi^Bly* on 
JVioIie to Sheodyal &c., Kayeths (special appellants.) account of complicity 

The facts of the case are undisputed. The Kayeths, j»/^^ion» **^«y *^« 
who are also Canoongoes, held the village oH mortgage for^i Jnfiscation^/rom 
*i period of 20 years totevious to annexation. Under Act recoyering their for- 
XIII of 1866, their title would be unassailable. lAerrigbti. 

The lower appellate court reversed the Settlement OfB- 
tjer's order on the ground, that the Government records show 
that the rights of the Kayeths escheated to the Government 
^nder the proclamation dated 15 th March 1«58, 

The document relied upon is a niemt>randura by Major 
Barrow, Special Commissioner of Revenue, dated the 6th 
November 1858, Which runs as follows: — 

"I doubt Sheodyal's good faith. I think he has justly 
**lo8t his village (if it is his) by his absence. He was a 
"** Government servant, and his apology that he could not 
*'get to Lucknow in May last, is not admissible. 

'*Duttoo Singh got the. settlement in 1264 Fuslee, as 
being the original projpri^tor ; he came into Lucknow and 
Vas re-'settled with. This case should stand unreversed I 
think." 

On this the Chief Commissioner wrote, *' I quite con- 
cur; the settlement should not be reversed I think." \ 

In the Judgment of the lower court the claim of the 
fctyeths is barred ab initio, it being shown by the foregoing 
memorandum that the authorities especially empowered, ex* J . 
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eluded them from possession of their former estate, and there- 
by affirmed and perfected the confiscation proclaimed on the 
15th March 1858. 

It is necessary to consider the question thus raised. 
After exempting certain persons specially by name, the 
proclamation of the 15th March states that, **the proprietaiy 
right in the soil of the Province (of Oudh) is confiscated to 
the. British Government, which will dispose of that right in 
such manner as to it may seem fitting." 

This declaration became law under the Indian Coun- 
cil's Act. 

The proclamation ptocefeds to promise that " the lives 
and honor" of those persons who make immediate submission 
to the Chief Commissioner, ** shall be safe, provided that 
."their hands are unstained with English blood murderously 
"shed. But as regards any further indulgence which may 
•' be extended to them and the condition in which they may 
" hereafter be placed, they must throw themselves on the 
•* justice and ihercy of the British Government." 

. It must be observed that the required submission was 
to be immediate, and to be made to the Chief Commissioner. 
The Government assumed the power to dispose of proprietary 
rights as to it might seem fitting. 

' ~ 'the proclamation by the Queen in Council, dated 1st 
November. 1858, "promises unconditional pardon, amnesty, 
***and oblivion, to all (hot being of certain exciepted classes) 
**In ^ms against the Government on their return to thefr 
"homes and peaceful pursuits," and it is added that "these 
^* terms of grace dnd amnesty should be extended to all those 
"who comply with their conditions before the 1st day of 
"January 1859." 

It is 1)0 be observed that in neither of thesh proclama- 
tions, is there any promise to restore the property of persons 
making their submission. 

Consequently the confiscation of rights in the soil is not 
Necessarily ^affected by either proclamation. 

But in paras. 18 and 14 of the Foreign Office letter 
No. 5209, dated l^Sth September 1858, it is declared that 
"in the Governor GeheraPs opinion, there can be no doubt 
" that a person, not being of the excepted classes, who may 
"submit himself, will save his property, but that the pro- 
-** clamation does not entitle an owner to restitution after 
"Actual adjudicatioii, though such sentences may be recon- 
"sidered; and that When the confiscated property has been 
" awarded to others, reconsideration cannot take place.'' 

Again, it the Foreign Office letter No. 519, dated 18th 
November 1858, to the Government of Bengal, and made 
applicable to Oudh, it is stated that " if, after it has become 
" certain that the leaders have knowledge of the offer of 
"pardon, they shair continue to comtnit acts of rebellion 
•*'and to oppose the authority of the Government, foree may 
^* be nsed against them. The Civil authorities are not in 
"such a case debarred . from using force by the fact that tl ' 
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"terms of grace and amnesty are extended to all who comply 
" with the conditions before the Ist of January 1859." 
It must be held therefore: — 

2st, that, generally, rights in the soil legally passed to 
ihe Government in virtue of the confiscation which so far a^ 
the owners were concerned was as conclusive as a formal 
adjudication in each caBe. . . 

2ndly, that restitution might or might not take place 
'where a rfebel made submission before the 1st of January, 
except where the property had been granted away. 

3rdly, that where in spite . of the offer of pardon, rebelis 
continued to oppose the authority of Government, the terms 
of the amnesty werq null and void. 

These conclusiqps are drawn from the instructions 
given to the Civil Administration in Oudh exclusively. 
But there is a further instruction addressed to His Excellen- 
cy the Commander-in-Chief who in person had, at the time, 
taken the field in Oudh, contained in the Foreign Office 
letter No. 41 7l> dated Ist November 1858. This docu- 
ment was communicated to the Chief Commissioner for his 
information and guidance ; it has now for the first time 
come before the Financial Commissioner, who holds that it 
}s the best exponent of the intentions oif the Government. 
It contains the following passage : — 

^'It is likely that advantage will be taken of the de'- 
/'claration that the terms of grace and amnesty offered in the 
'^proclamation, should be extended to all who comply with 
"their xionditions before the Ist of January next, and that 
"attempts will be made to temporize and negotiate as to the 
"terms, of submission before real submission is made. 

. "Should any invitation to surrender which your Ex- 
^'ceJIency may address to a rebel be met in this spirit, your 
** Excellency will not consider that your hand is therefore 
"to be stayed. It is right that those who beihg in distant 
'*^ parts of the country, out of the i^each of our protection, or 
"under the coercion of ^werful neighbours, are unable to 
" take immediate advantage ofthi^ offer of mercy, should 
'^bave the full benefit of the large and prolonged indulgence, 
**>«rhich Her Majesty gracioufely holds out to them. But it 
**is not to be borne that others who have ho such cause for 
" delay should turn this indulgence into an opportunity of 
** trifling with the clemency of the Crown, of evading its 
^* authority, or of planning new resistance to its troops." 

This instruction was binding on the authorities in Oudh . 
It is furtlier mentioned in the same letter that ** Major Bar- 
*^ row, the Civil officer attached to His Excellency's Head 
" Quarters, is in possession of all the information which the 
^^ Government has acquired respecting the conduct of indi- 
^* vidual leaders." 

-Major Barrow, was also the Special Commissioner of 
Revenue, a;nd em'poWered to make a summary settlement of 
th'e Tevenue throughout the Proyince. 
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Wherever this settlement was made with a talookdar it 
carried with it under the Government orders of the 10th 
October 1859, the proprietary right to the villages settled; 

Wherever also the proprietary right was granted away 
under sanad, the confiscation of the owner's rights became 
final and irrevocable. 

It is to be observed tliat in making the summary set- 
tlement it was in the power of the Special Commissioner to 
replace the owners of villages in possession of their landed 
rights or not at his own discretion, subject to the confirma- 
tion of his proceedings by the Chief Commissioner, and it 
appears that cases occurred in which he deliberately refused 
to do 80, on the ground that the rebellion of the owner wa^ 
of such a character and duration as to preclude the restitu- 
tion of his estates. 

The question now before the court, is whether the Spe- 
cial Commissioner's refusal, confirmed by the Chief Commis- 
sioner, to make the summary settlemeht with the owner of a 
village, is legally equivalent to a sentence of confiscation^ 
and bars such owner from recovering his rights by judicial 
decree. 

An almost \iniVersial sehtencfe t)f confiscation having 
been pronounced, the case of every village in Oudh came 
vnder re-consideration when the stimmary settlement was 
luade. All pro|)rietary right in the soil being at the disposal 
of the Government, it was competent to the executive autho- 
rities to determine in each 6ase whether the confiscation should 
be annulled, and the owner restored or not. The revisiotv 
of the sentence of confiscation necessarily made at the sum- 
mary settlement cannot form the subject of judicial proceed- 
ings. It must be held to be fibal. 

The Financial Commissioner therefore holds ^ that 

wherever it is shewn that the owner or owners of a village 

were excluded from the summary settlement expressly on 

account of complicity in rebellion, they are debarred by 

, sentence of confiscation from recovering their former rightsv 

Special appeal dismissed. 

K. H. DAVIES, 
^5th June 1S67. Financial Vommissianer, Ottdh. 

(Finl Commr^s. dr. No, 59, dated 27th June 1867 J 

Bbawanl Bial Slnffli, rermi^M Mebpnt Binffb and Baboo Joydttt 

iSinyb. 

A " ttrm»an**' ^^^ Financial Commissioner is of (pinion that the 

mortgage executed equity of redemption is barred under Section 2 of Act XIII 
before the 18th Feb- ^f 1866, and though it is trile tliat cases like the present 
bTrTdeemJd wh^Ho wcre not in immediate contemplation when that Act was 
mention is made in passed, they were not excepted, and the Financial Commis- 
the deed of a period jioner doubts if the Legislature would now consent to except 
Si*i"^y^e'ptS.^' them. The decree of the Extra Assistaiit Commissioner is 
modified accordingly. . 

B. H. DAVIES, 

JFifiancial Comrnissionery Oiidlh, 
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N. B. — The point at i»8ue was whether ji mortgagor coulcj 
e.\aim the eqaity of redemption with regard to a '"punpsaua"* 
mortgage (described in Settlement Commissioner's circu- 
lar No. 45, dated 27th September 1864) executed prior to 
13th February 1844, when no mention is made \n the de^d 
of mortgage of a period within which redemption may take 
place. 

(finl Oovihrnr.'s dr. J^o. 98, dated Cth Novembpr 1867 J 

BiBbesbiiir ^||rs|»ad, IPetltlpner, 

Following the judgment of the Full Bench of the The mere hwtin^ 
Judges of the Calcutta High Court, dated 11th September ^^I^P*'^^^^^^ 
J§6a,* thispetitioiifor leave to appeal to Her Majesty in fS^^w^^bno't 
Council, preferred ten months after the isspe of the decree equivalent to tht t^- 
of this Court is rejected, The mere hearing of the parties "^"^^'^ thereof, 
for and against an application for review is not equivalent 
to the ^dmissiop thereof. There must be ^ distinct order 
for the admission of the case to review, qr an alteration pf 
the origipal order in ijaelf provii^g such admission, 

mh JVopember 1867. K. H. DAVIES, 

Fiiuincial Commssioner, Ondh. 



The Honorable Sir Barnes Peacock, Knight, C/uef 
Justice, and the Honorable C. B. Trevor, the Honorable G. 
Loch, the Honorable L. S. Jacksop, and the Honorable A. 
G. Macpherson, Judges, 

The ]ICaliar9|a|i of Burdwaiiv Petitfon^r, 

Pahqos Jugda'fiund ^ookerje^ and Chunder Madhub GhQse 
for Petitioner^ 

7*his case ipas referred to a Fidl Blench by Mr. Justice i. 5. 
Jackson under the jollowing order, dated \%th May J866. 

The question before me is whether the present appeal 
to Ser Majesty in Council, ought to be allowed to proceed, 
the circumstances being that the appellant was a respondei^t 
in this Court, against whom a Divisional Bench pronounced 
a judgment. An application \m review that judgment; was 
afterwards made. It was admitted to argument by the 
learned judge who had written the judgment, ^nd after- 
wards, coming to be argued before the Divisional Bench whicl^ 
had decided it, the application was rejected. The petition 
of appeal to England does not specifically state whether the 
appeal is against the original judgment pronounced, or 
against the judgment on the application to review, or against 
both. If the appeal be directed against the ju4gmeiit ori^ 
ginally pronounced, then much more than the period of six 
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months allowed by the order in Council of 1838 hs^s expir- 
ed, and the application to appeal to Her Majesty was, in 
fact, put in precisely as the period of 6 months after the 
second judgment was about to expire. 

There is already a decision of three judges of this 
Court, including the Officiating Chief Justice, in a case re- 
ported at page 13 Miscellaneous Rulings, 1 Weekly Re- 
porter, in which it was held that in a case similar to this, 
the time for making the appeal (six months) runs from the 
date of the order rejecting the application for review. 

That decision has since been followed in at least one 
case on the miscellaneous side of this Court, and I myself 
was certainly at one time of Qpiniqa that, that decision \fa9 
correct in principle. On further consideration, the questioi^ 
appears to me to be oi^e of great doubt. The ruling in that 
case does certainly seem to t^e opposed tq the express teri^a 
of Her Majesty's order in Council, because, in the ca^e in 
question as well as in the preeient case, although it may be 
that further arguments were adduced ^i^d possibly new rea- 
sons assigned in the judgment of the learned judges, yet, in 
fact, the decision passed on the second occasion was essen- 
tially the same as the decision passed on the firat occasion. 

The Civil Prgcedure Code provides for the hearing of 
an application for review in cases where the appeal to Her 
Majesty in Council has been preferred, provided that the 
proceedings shall jiot havebeen transmitted to England. It 
is therefore quite ope^ to parties to qarry on proceedings of 
review and proceedings of appeal to Epgl?ind at the same 
time ; ai^d therefore a party vyho has applied for a review 
of this Court is in no way debarred from proceeding with 
his appeal to England. - " 

Under, therefore, circumstances like the present, it ap- 
j)ears to me very doubtful whether we are not proceeding 
beyond the powers entrusted to this Court by the Letters 
Patent, ai^d contravening the order in Council in admitting 
the appeal af|:er the lapse of six njonths from the (late of the 
original judgment. ^ 

Upon the whole, I incline to the opinion that where addi.tion- 
^1 evidence has been let in, or where the Division Courf, 
modifying its view of the case, has given its decisioii on 

f rounds other than those on which its originjil decision was 
ased, there has been in effect a new judgment from which 
a new period of six months will run ; but that where the 
judgment oi^ hearing the review has merely affirmed the 
first judgment, then there is no new period. 

, Considering this point, therefore, extrenaply doubtful, 
aiid also jconsidj^ng it oije of great importapce, I think it 
better that the matter should be referred to a Full Bench, 
and, it will be referred accordingly.. 

Judgment of the full Bench. The charter of the High 
Court allows an appeal to the Privy Council **in any mattr 
ter not being of criminal jurisdiction^ from any final judg^ 
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ment, decree, or order of the said High Court of judicature 
at Fort William in Bengal made on appeal." 

The question is whether an order of a Division Bench, 
rejecting an application for a review of a judgment passed on 
appeal, is a "judgment' made on appeal." In this cases 
Division Bench heard a special appeal and then passed a 
decree in the case. An application was afterwards made for 
i\ review of the judgment. Under section 378 of the Code of 
Civil Procedure, no review of judgu|e»t ought to be granted 
without previous notice to the opposite party, to enable him 
to appear and be heard in support of the decree of which a 
review is applied for* 

The application was made to a single judge, and he 
thought it reasonable that the opposite party should be sum^ 
moned. When the case came on to he heard, the Court 
rejected the application for the review; in other words they 
would not grant a re-hearing of the appeal. 

That was not an order made on appeal, but merely an 
order made on application to the Court to review their own 
judgment. If a review is admitted, then, under section 380, 
the case is set dowi^ to be re-heard, and the order of the Dir 
vision Bench upon the re-^hearing is a new di^cree, whatever 
may be the result of the re-hearing. 

But as it is, the Court merely rejected an application to 
review their owp judgment; and that rejection is not an or^ 
der made on appeal. Consequently the Court is not in a 
|)osition to admit an appeal against that order. It cannot 
admit an appeal against the original judgment of the Divi- 
sion Bench, in as much as the petition of appeal was not 
presented within the period of six months prescribed by the 
rules of Her Majesty in Council on the loth April 1838, 
Section 1, 

There is no hardship in the CAse. The learned judge, 
who referred the case, has clearly pointed out that an applica- 
tion for review of judgment may be made after an appeal 
lias been preferred to Her Majesty in Council, and before 
the proceedings in the suit have been transmitted (see Act 
Vni. of 1859, Section 378. ) 

If the parties choose, they may apply specially to Her 
Majesty in Council, but we have no power to admit the 

appeal. 

(Finl. Oommr'6 Oir. No.l05. dated 2^th Nonmher 1867 J 

ireemnjan Blnsli, nefendaat-Appellant, verstts Malidoo Blngh. 
and Jee% Blnsrli, l^latntifis-Sespondentt. 

CLAIM. — A Jive iiswa share in mouza Burkhera, district 

Hurdui. 

The following extract from the judgment of the Com^ The official* of th« 

missioner of Seetapore is forwarded to all Commissioners in wawofti were not com- 

Oudh for information,^ with the remark that the ^ Financial ^^^^^t'^J;^£e*/';J 

Commissioner concurs in the Commissioner's ruling. the title of a reveuue 

Br. H. DAVIES, defaulter uulesa they 

ZOth November 1867. Fimncial Oommmoner, Oudh. ^Se'^.tonSTdec^S 



Digitized by 



Google 



( 34 ) 

Extract of Commissionee's Judgment. 
" The parties in this case are connected by marriagf, 
and appellant originally obtained a share as a marriage por- 
tion apparently, but the five biswas in dispute he states he 
had long held under mortgage, and lie acquired thena by 

Eurchase in 1239 H. paying, what in those days was a very 
easy price indeed, Rs. l,75o and 475 maunds of grain. Ap- 
pellant held irom 1239 H. till 1247 H. when he fell into 
arrears, and the Chuhladar'^s relative transferred the five 
biswas and with them the d. ed of sale to respondents who 
held for five or six years, and certainly within limitation ; in 
1253 or 1254 appellant recovered, and has held uninterrup 
tedly ever since. Respondent alL ges that he was forcibly 
ousted, and appellant that he recovered possession by re- 
deeming a mortgage for Rs. 117. Neither allegation was 
cleared up ; both parties produced deeds of sale purporting to 
be originals and the assessors to whom the question was re- 
ferred found that the deed produced by respondent was the 
original ; the grounds for these findings were however hard- 
ly conclusive as the interpolations to which the assessors 
took exception in the deed produced by appellant were not 
material or such as were likely to be found in a forged docu- 
ment, and the deed produced by the appellant bore the sig- 
nature of the canoongoe, which was attested by his son. No 
evidence was taken as to the other signatures to either deeds, 
though in all probability reliable evidence might have been 
found. Unsuccessful endeavours have been made here to 
find the heirs of the attesting witnesses. But, setting 
aside the authenticity of the deeds, a very important point is 
raised and assumed by the Extra Assistant Commissioner in 
this case i. e, that when a proprietor fell into arrears a 
hukim had power to transfer his proprietary right perma- 
nently to any one who paid up these arrears. This point has 
been specially enquired into by order of the Financial Coui- 
missioner in the Seetapoor district, and it was proved that a 
f)roprietor dispossessed by a Chuckladar for arrears had a- 
right to be replaced in possession whenever he liquidated 
these arrears,' and it has been held both by this court and 
by the Financial Commissioner that a mere order of a 
Chuckladar has no legal force. In this case the title-deed was 
transferred not by the Chuckladar but by one Maharaj 
Singh,who, respondent says, was the Chuckladar*s nephew ; 
and as appellanj; recovered possession in 1253 or 1254 and 
held uninterruptedly till annexation, respondent making no 
claim, the inference, in the absence of any proof to the COU'*' 
trary, is that* appellant recovered possession by legitimate 
means, and that respondent was either not held to have ac^ 
quired any valid title by the transaction of 1247 F. or that 
any lien he then acquired had been satisfied. The transaction 
of 1247 is not very clear and the deposition before the Settle- 
ment Officer in the claim to the entire village is not very ex- 
plicit, though the title-deed mentioned was apparently the 
deed of sale of the five biswas which appellant stated the 
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gave to the Chuckladari here, however, appellant distinctlv 
states he mortgaged the five biswas, and his admission that 
he gave the title deer] to the Chuckladar cannot he held to 
be an admission of the permanent surrender of the rijrhta 
acquired by him under the deed of sale. Prima facie, then 
the proceedings of Maharaj Singh, did not permanently 
extinguish the rights ofappellant, and it is for respondents 
to prove that they did, and further that appellant was not 
restored m 1253 or 1254 by lawful means. As already 
stated, the Extra Assistant Commissioner assumes that the 
/la^mof the time having transferred a village for arrears, 
the transferree thereby acquired full proprietary right, but 
It has been generally held both in Ilurdui and other districts 
that such a transferree was a simple ;woof/<^y/r. It is there- 
tore necessary to determine who Maharaj Sing was, had he 
V^?^^ l^^^^^^^ proprietary right and had the transfer of 
f II ^^^^^ ^^ permanently extinguishing the right 

■The Oaiciatiug Settlement Officer finds that Maha- 
raj Singh was the nephew and naib of the Chiichladar Dila- 
ram, and as such was competent to transfer a defaulter's ti- 
tle teu)porarily at all events, but not permanently unless he 
could get the defaulter to execute a formal deed of morto-ago 
ot saVft ^hich was not done in this case." "" 

J. REID, 
Q^- Commissioner. 

(Pird. C<mmr:s Oir. iVo. 106, dated ZOth November 1S67.) 

Baboo ftorubjeet Singrli« Befendant-Appellant, versas Tbakoo- 
Cr AT\jt '^'* fiookhraj Xoer, PlaintiKRespondent. 

^'^AlM.Settlement of Mouza Asoghpoor^ talooka Deotaha, 
in virtue of proprietary right. 
Commissioner's Judgement. 
Raja Ram Singh had two sons— (1) Raja Dutt Singh 
ancestor oi the Gonda rajas, (2) Bhaya Bhowani Singh. Where the full pro- 

Bhaja Bhowani Singh got 32 villages which^ were TetZS on^'^ 
•Seen * ^. styled the Deotaha talooka;* he was individual by the Go- 

^erdat^rruLTisaJ: ^^^ceeded by Bui wunt Singh who --^J^,^^^^^^^^^^^^ 
-n,. ^, ^ was adopted by the then raja of title of any other per- 

x^mnga and held both the Deotaha villages and the Bhinga s^ii to ihose rights has 
estate. been annulled. Ihe 

Bulwunt Singh had 3 sons- _ f-TS \^:^^l 

^ \' Sirdowun Singh who got the Bhinga estate, zilla^d village occupants" 

"Oaraich. does not cover a per- 

^- Dirgbejay Singh who got the Gonda or Deotaha joyed only^the^fuU 

^^^*te. r-opjietary right. No 

3. Singara Singh who got nothing. l^^^-^^l t "" *^?°^^T 

n;««.L • o» 1? ^ 1 J IT . «• 1 1 can oltiina 8ub-set- 

i^irgbejay bingh was succeeded by Juggut Singh who tlement unless the 

BaiWfi, u .. , ,^ cv, got 10 more villac?es. "^^*i»^ ha» been held 

i^orvTj^^'^^ claimed Mouza Sohunpoor jj^^^ir^^i-^A JZ"^7V £> ««i.«^ ** some mterval un- 

t^fi oa 1 th December lb64 before the ^e adopted Kah Fershad ^er distmct revenue 

j,«P«ty Oommiscioner Gonda, that, in 1253 SOn 01 SheO Singh who engagement with the 

aerSTJ^^*^l*^^^''°*^®'^^*^^®'*^ l'^""' succeeded his father Sir- ^^tive Government. 

.^,^/*y ^ya Pershd, Canoongoe, he rvn j^„,.,„ q;«,vU in fhn 

?^*y to Bhaya Kali Fershad to Bhinga; that f,^Y"^ ^'°Sl^ '"^ ^^"^ 

«'«kedKaU Fershad to take the village; Bhmga estate. 
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to at first declined, but afterwards wrote to After Dirffbeiav 

Am kcmnda cU Deotaha to take the village in- c • i. l • • j o"sJ*y 

to cultivation as seer. ^^^gn, niS WldoW held 

Goorsahai putwari (since 1247 F.) deposed up to 1243 F. and after 

ifa the same case, ^t, in 1264 the v^ her Kali Pershad of 

was settled with the talookdar of Bhinga, v» lu •» 

but managed separately by Bhaya Kali Per- ^'lOm the respondent 

»had Singh. Hurpershad and Baijnath, claim- Thakoorain Sookhfai 

ants in that case (summary settlement) iii Kopr is thp wi^^nw 

September 1866 (Thakoorain Sookhraj Koer, t i o?>i *J tV^' , 

Versus Baboo Ajeet Singh&c,) in which they An 1^44 Jb . Durshuil 

appearf d as rival claimants to the thakoorain, Singh, Nazim, uefeated 

admitted ^t the vUlage wbs founded by gheo Singh (Who held 

their ancestor under a clearing lease from , i +5, . ® j. v ^ ^ 

Futteh Singh ancestor of Juggut Singh- «^"® -bninga estate) but 

^ granted him the kubool- 
yut of both the Gonda and Bara]ch(2. e. Deotaha and Bhinga 
estates on condition that he would never fight against him. 
But the estates were managed and held to all Intents and 
purposes quite distinctly : the Deotaha esJtates (zilla Gonda) 
being administered by Bhaya Kali Pershad, adopted son of 
Juggut Singh, up to 1263 F, (diinexation.) 

At annexation Bhaya Kishen Dutt Singh was the ta- 
lookdar of Bhinga, while the respondent, T^hakodrdin Sookh- 
raj Koer, held the Deotdha estate in succession to her hus* 
band, who died 3 or 4 months before annexation. 

In 1264 F. the settlement was made in the Baraich dis- 
trict with Bhaya Kishen Dutt Singh, and the Gonda (i. e 
Deotaha) estate was included in his kuboolyut, and was in 
his kuboolyut when the order came to confiscate half his 
estate. This was in June 1859 A. D. (see special Commis- 
sioner's letter No. 2803, dated 20 June 1859.) The property 
confiscated consisted of the Deotaha villages yielding a 
jumraaof Rs. 7194^, and 138 villages of the Bhino-a (zilla 
Baraich ) estate yielding Rs. 15,398. The remainder of the 
Bhinga (zilla Baraich) estate remained with Bhaya Kishen 
Dutt Singh, who has since died, and was succeeded by his 
son, a minor. Th6 Bhinga estate is no\^ under the Court of 
Wards. 

Rather more than 2 months aftei* the order for confis- 
cating half the Bhinga estate was issued, the Thakoorain 
(respondent) remonstra^d against the order bestowino" the 
confiscated property on Shahzada Sheodeo Sino-h, on the 
ground, that the Dedtaha villages (34 khalsa and°8 maafee) 
were her property. No enquiry was made into her claims 
but the following order was recorded on her petition of the 
29th August 1859. ^^ Sail kofakmaish ho kih illaka Deotaha 
''ha twaz kJuur khivahi Shuhzada Sheodeo Shi^h koinayai hua 
"ah kuch hitkm ndhih ho sukta /^a^ *' (dated 30th Au<nist 1859*) 

On the 24 th November the following order was passed 
in appeal by Mr. Commissioner Simson on the I'hakoorain's 
plaint. " Aj yeh appeal pesh hua, zaJur hat keh mutabik khud 
** ikhal mtikhtar z sailah keh jub Thakoorain Ranee Juggut 
" Sin^h ki margayi to yeh illaka Kislien Dutt ki kuboolyut 
'' men hogaya, na kubhi Kalipershad ki kuboolyut men raha hat 
" na IS Thakoorain sahibah ke kuboolyut men raha, to malum 
'/ nahin keh is ka usl men tmrasah Juggut Sirgh kamaiik Kali 
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" Pershad thuya nahin^ lekin dus bara baras hue \eh Tluikoorain 
** Juggvt Singh hi viurchuM^jab se illaka Kislien Dutt 6ing/i 
^* he pas Aai;jo huch hua its wakt hua^ aj ka. nahin ; khulasah^ 
** hal men Kishen Dutt hi huhoolyut men raha^ wo Kishen Dutt 
** ka illaka zabt hua^ lehaza, hukm hua keh appeal na manzoor.^' 
On the 8th October 1859 the Thakoorain gave in 2 
petitions to the Deputy Commissioner of Gonda; in one 
begging that as the Deotaha illaka had always been hers* 
she might get the lease of the same ; in the second, she 
claimed her talooka as her own, her allegations being iden- 
tical with those which she lately urged before the Deputy 
Commissioner of Gonda* On both petitions the following 
order was recorded. ^^ Hukm hua jo keh bund-o^ bust iska ho 
** gaya hoi is liye urzi haza dakhil duftur ho," 

On the 12th idem the Thakoorain made another effort, 
but the same order was passed on this application. 

The Deotaha villages were not after all bestowed on 
Shahzada Sheodeo Singh ; orders were issued that they 
should be settled with the mokttddums. After this the vil- 
lages were given to loyal grantees, viz : 

Filiates, Jumma, 

Baboo Ajeet Singh, .» 36 5422 

Dwarka Pershad, 3 935 

Mail Singh, Resaldar, 1 13S 

Baboo Surubjeet Singh 1 535 

Ghesa Doobey, ^1^ 614 

^2 

The Thakoorain's claim is for 46 villages. The above 
list accounts for 42 — of the remaining 4, one is leased to the 
Maharajah of Bui ram poor, and 3 were settled with Thakoo- 
rain Sookhraj Koer, but the settlement was cancelled, and 
they are now settled with the heirs of the mafeedars. 

The point at issue is " was the Deotaha illaka the p: o* 
"perty of the respondent, Takoorain Sookhraj Koer?" 

Thispointwas decided in the Thakoorain's favor by the 
Deputy Commissioner of Gonda. The Commissioner ob^ 
jected to the irregularity of the lower court's procedure, 
and directed that a separate case should be made out for 
each village in the talooka. 

In the present case the Thakoorain was the plain tiffj 
and Baboo Surubjeet Singh, loyal grantee the defendant. 

Mouza Asoghpoor is one of the list of the 40 villages 
composing the Deotaha estate, given in by the Sudder 
canoongoe of Gonda. 

The plaintiff, to prove het possession and management 
of the Deotaha estate, put in, besides receipts and other 
documents, 2 letters (a) from Bhaya Kishen Dutt to Bhaya 
Kali Pershad dated Phagun badi 3,1263 F. to the effect 
that the latter could, if he pleased, get his villages separate 
ly settled, but that he had better leave them to be settled 
with his (Kishen Dutt's) talooka. Then adds ^^Apkakuhta 
[' ikhiiyar men illaka haijas hamesha sehahalchala awat 
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*'kaif taisa uhho badastur bana rdhes.jo dend hakimi thahre 
" to dena kubeolyui ilaka ke ap hamare hath de haras— fb. J 
fibm Bhuya Kishen Dutt to Thakoorain Sookhraj Koer 
d^d Poos Sudi 10, 1266 F. This letter is to the same ef- 
fectVtdi the preceding. The same phrases occur e. g. " Dena 
*' hakimi hamare shamilat kubuolyut men diya karen ire, 4rc^^ 
The Bhaya mentioned as a reason why the Thakoorain. 
should allow the villages to remain in his kuboolyut, the 
custom of the English courts of justice to summon the par- 
ties in person, which custom would be inconvenient to the 
Thakoorain, a pardah-nashin. The letter ends in the follow- 
inj^ terms "jaisa lambar shamilat illaka yahan ke nam se 
'^ hone den kuch rakhna andazi na karen apne illaka par ap 
" kabz dakhl barabar rakhen dena sirkar ke den nafa nuksan 
" taaluk ap ka nam ziyadah talab na karen^ 

These letters, if genuine, are very strong proofs of the 
justice of the respondent's claim. The court sees no reason 
to doubt their genuineness, nor was their genuineness im- 
pugned before tlie lower court. 

Both Raja Kishen Dutt Panday, talookdar of SIngha 
Chunda, a man of very great respectability and of high 
position, and thoroughly well acquainted with the circum- 
stances of the Bhinga and Deotaha families, for whom he 
has stood security in the days of the nawabt, and Rai Sad- 
han Lai who was Nazim of Gonda and Baraitch at annex- 
ation, now residing at Colonelgunj, zilla Baraich, state that 
the Deotaha estate was given by Juggut Singh, to Kali Per- 
shad, whom he had adopted: that in 1244 F. when Raja 
Durshun Singh was Nazim, Kali Pershad put his estate in 
the Binga kuboolyut t ? escape the exactions of the Nazim, 
and that he only paid the Government revenue to the talook- 
dar of Bhinga. 

The court refers to the proceedings of the lower court 
for the detail of the other documentary proofs produced by 
the parties to the suit. 

The lower court decreed the Thakoorain's claim. The 
loyal grantee (Baboo Surubjeet Singh) appeals. 

The^r^^ plea is incorrect. The respondent did remon- 
strate against the confiscation of her property as part of the 
Bhinga estate. She could ^et no redress. No enquiry 
whatever was made into her claim as preferred in her peti- 
tions of the 29th August, 9th October, and 12th October 
1859, while her appeal to the Commissioner was rejected in 
an equally summary manner. 

With regard to the second plea the Commissioner would 
observe that the village papers filed by the respondent have 
been carefully exammined by the sudder-canoongoes of 
both Gonda and Fyzabad in this court. They made a 
mouzawar list of the Deotaha villages from the thathars and 
wasilbakees of 1256 F. and verified the same by the siahas 
and wasilbakees of 1254, 1255, 1256, 1257, 1258, 1259, 1260, 
1261^1262, 1263 F; they also reported that the accounts 
were all old and correct 
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Itiatrue^thatin the list of villages of the Deotaha taloo* 
ka sent up by the tehsildar of Gonda in 1859 A. D. (summa- 
ry settlement), which list though not signed must have been 
supplied by the canjongoe (or at least the materials must 
have been supplied by him) the Deotaha villages are put 
down as being the " asl zemindari '* of the talookdar of 
Bhinga, and as having been always in his possession {dakhl 
swa kubza.) This is said of all the villages in the list. The 
list was made out by the tehsildar from information supplied 
by the pergunnah canoongoe. The suddei-canoongoe'a 
evidence is in respondent's lavor. 

On 27th May 1860 the pergunnah canoongoe alluded 
to mouza Asoghpoor as being held by Thakoorain Sookhraj 
Koer, widow of Bhaya Kali Pershad Singh deceased mal- 
goozar of Asoghpoor, talooka Deotaha. This phrase con- 
firms the respondent's assertion that though the Deotaha vil- 
lages were included in the Bhinga talooka, the Goa ernment 
revenue was paid by her husband, and afterwards by herself, 
through the Bhinga talookdar. 

There is no reason to believe that the respondent has 
been guilty of collusion with the Bhinga family, very short- 
ly after she learned that the Deotaha villages had been con- 
fiscated as part of the Bhinga property, she remonstrated 
and her remonstrances were consigned to the record oflBce 
without even an attempt at any enquiry. It is true that 
it would be for the benefit of the Bhinga family if her 
claim had been decreed, lor then a moiety oi only the 
Bhinga estate proper would have been confiscated, in place 
of a moiety of both the Bhinga and Deotaha estates ; the 
present Bhinga talookdar being, moreover, the respondents 
heir-at-law. 

In the case referred to in plea 5, Bujrung Bullee, 
plaintiff, did assert that Bhaya Kishen Dutt (of Bhinga) 
gave him so many beoghas of land, while Lutchmun Pershad, 
the putwari's father, swore on his son's head that *' when in 
1251 F. Bhaya Kishen Dutt, talookdar of Bhinga got the 
village &c. &c." These statements are certainly favorable 
to the appellant. On the other hand it may be argued that 
the talookdar of Bhin.;a held the kiiboolyut in which Asogh- 
pore was included, and that therefore he was mentioned as 
the party who made the arrangem* nt with the claimant. 

Thakoor Pershad, who was the putwari of Asoghpoor 
previous to 1259 F., deposed that he was servant to Bhaya 
Juggut Singh and then to Bhaya Kali Pershad, that the only 
orders attended to were those of Bhaya Juggut Singh and 
Bhaya Kali Pershad. 

The Commissioner has submitted the village papers 
filed by the respondent to a second careful scrutiny by the 
Budder-canoongoe of Fyzabad, whose services were kindly 
lent to the Commissioner by the Settlement OflScer of Fy- 
zabad. He reports thsLt the siahas slikI the wadlbakees the 
first for 1254-5-6-7-8-9 F. and theseeond for 1260.1-2-3 F.) 
have every appearance of being genuine papers, that the 
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siahas are all headed as follows '^siaha amadani kharcli 
talooka Deotaha Sirkar Sri Mahraj Kumar Srt Bhaya Sahib 
Sri Bhaya Kali Per shad Sin^hjee.** 

The wasilbakees are similarly headed. In the tvasilhaki 
lor 1261 F. the words occur in addition to those words given 
above : — 

"Tehsil Paik All, zilladar" and ^^ Tehsil hakimi." 
The siahas and tvasilhakees are for all the 43 villages which* 
are said to form the Deotaha, or Deorena talooka. 

Plea 6. The appellant pleads that the genuineness of 
the puttas which he filed (but which I am unable to find 
among the papers sent up to this court) may be tested by an 
examination of the mohurrirs wlio wrote them, and of the 
cultivators to whom they were granted. The Deputy Coni^ 
missioner has rejected them as they bear no signature. The 
appellant's agent states that the Hindi papers, he gave in, 
formed a busta of themselves. The serishtadar states that 
the only Hindi papers sent up were those which the res- 
pondent filed and which have been examined by the Fyza- 
bad sudder-canoongoe. 

Plea 7. The court finds that the appellant presented, 
what Deputy Commissioner styles, **a lot" of village ao^ 
counts before the Deputy Commissioner, and stated they 
were given to him by the old putwari Lutchmun Pershad ; 
that Lutchmun Pershad's deposition was taken ; that Lutch- 
mun Pershad deposed that he knew nothing of the papers, 
that he never wrote them. The Deputy Commissioner then 
adds " N. B. this refers to the 5 Hindi chits filed by Salar 
Buksh alleged *to have been obtained from the putwari." 
What about the "lot" of village papers filed by the appel- 
lant ? These papers ought to have been examined, and the 
putwari's deposition recorded regarding them. 

The Deputy Commissioner is requested to call on the 
appellant to produce those village accounts, and also to take 
the putwari's (Lutchmun Pershad's) deposition regarding 
them. 

The Deputy Commissioner is further requested to send 
for the cultivators in whose names the puttas are given, 
should they (the cultivators) be forthcoming, and ascertain 
from whom they held, and to whom they paid rent. 

H. S. JREID, 
27Lnd August 1866. Commissioner. 



The proceedings were remanded to the Deputy Com^ 
missioner of Gonda, to give the appellant, the opportunity 
of producing the village accounts on which he relies, and in 
order that the putwari's deposition regarding them might 
be recorded, also that it might be ascertained from the cuK 
tivators, who held the puttas filed by the appellant, by 
what party the puttas were granted. 

The appellant's witnesses, the hultvars VLud cultivators, 
supported his story, but the lower court was inclined to place 
but little reliance on their testimony, as their depositions 
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were not supported by any truatworthy documentary evU 
dence, the letters filed by appellant not bearing Raja J^ishen 
Dutt^s seal or signature, nor yet the seal or signature of any 
one acting for him, 

Thakoor Pershad, who had to make the collections in 
the village^ was ej^amined on solemn affirmation. He al-r 
leged th^t he collected on account oi the respondent. He 
produced a bundle of papers which in the opinion of the 
lower court bore every appearai^ce of genuineness and whicli 
tally with the ^counts produced by the respondent a year 
and a half ago. This witness denied that the documents 
filed by appellant and bearing his (witness's) signature were 
written by him. He objected to some of them as written 
on paper artificially discolored, while the in/f was, he assert"- 
ed, evidently fresh. 

Three canoongoes deposed to the village having formed 
part of the Deotaha (respondent's) talooka, so did Sheochurn, 
a lessee of mouza Saryan under the appellant. 

The Deputy Commissioner records that he sees no valid 
grounds for altering his opinion originally expressed with 
regard to the settlement of the village with the respondent. 

After a careful consideration of the arguments urged 
and evidence produced by both parties, I am compelled to 
arrive at the same conclusion with the lower court, I be* 
lieve mouza Asoghpoor to have been one of the villages 
which belonged to the respondent, as widow of Bliaya Kali 
Pershad. The connection between Bhaya Kali Pershad ^nd 
the Bliinga family, of which he indeed may be said to have 
teen a member, was doubtless most intimate. It iippears 
that be residjed at Bhinga. The fi^ct pf the rents cottected 
in the Deotaha villages being sent to Bhinga is no proof that 
the rents were remitted to the raja of Bhinga. The objec- 
tions by the appellant have been answered by the lower 
court in its judgment of the 18th December last. 

The ordier of the lower court is affirmed and appea^ 
idisniissed. 

H. S. REID, 

Commissioner. 



Judgment or the Financial Commissioner. 

The Financial Commissioner is of opinion that plea 3, 
viz. that the summary settlepie^t of 1858-59 having been 
made with the raja of Bhiijga, the decree^ of the lower courts 
awarding the full proprietary rights to Thakoor aip Sookhraj 
Koer militate against the Qovernment orders of the lOthOcr 
tober 185^, must be held to be good, ^he raja under tho^e 
prderf became the full proprietor, ai^d any rights formerly 
enjoyed by his ^^elations were thereby annulled, therefore, 
eve^ if it were cjearly proved, as held by the lower courts^ 
that the Thakoprain was the true proprietor up to the sum- 
mary settlemei^it, and that she afterwards continued in pos- 
•ession of l»ej: right» vithoijt disturbance by the raja, stilfi 
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as her title (if she had one) was transferred to the raja, she 
cannot now plead it successfully. 

But although the courts decreed full proprietary right 
to her, her original claim was to sub'settlement as under- 
proprietor. It remains to decide whether this can be 
maintained. 

It is to be observed that the villages in dispute were not 
conferred on the raja by sanad, for they were confiscated 
before a sanad had been issued owing to the raja's conceal- 
ment of cannon. The Thakoorain therefore can only claim 
the benefit of any orders given in her favour in the letter of 
the 10th October 1859. But the letter unfortunately con- 
tains no clause in favour of any parties except ^Mnferior 
zemindars and village occupants " amongst whom the Tha- 
koorain cannot be classed. Furthermore her claim to sub- 
settlement is barred also by the interpretation given in 
para, 7 of the Chief Commissioner's Minute on Act XXVI 
of. 1866 which identifies " under proprietary rights" with 
the right of a person who was in possession of the proprieta- 
ry right at the time the village was incorporated in the ta- 
looka : under this definition no relative of a talookdar, how- 
ever long he may have held full apparent hereditary and 
proprietary possession of a mehal within a talooka, can ob- 
tain a sub-settlement, unless it can be shewn that the me- 
hal in question has been held at some interval under distinct 
revenue engagements with the native Government. 

DECREE. 

The orders of the lower courts are reversed, and the 
claim of Thakoorain Sookhraj Koer to both proprietary 
rights and sub-settlement of Mouza Asoghpoor, Illaka 
Dcotaha^ is dismissed. 

R. H. DAVIES, 

Financial Commissioner^ OudK 
{Finl. Commr't. Cir. No. 109, dated ^th December 1867.) 



arirput BiDgb, Appellant, versus Deo Bingli, Respondent. 

CLAIM. --Proprietary right in Illaka Mehsooet, Pergunna 
Karouna in the district of Seetapore. 

A mortgagee who It appears to the Financial Commissioner that the low- 

has been dispossessed er courts are agreed that the special-appellant (Nirput) has a 
fl ^^^ Jj^^^'rl^ good title under his mortgage deed. It further appears that 

years to recover pos- *=>, , t \ a ^ ^ t • -ii .i 

session of the land there can be no doubt but that he is entitled to the presump- 
mortgagcd. tion that whatever possession he held was in virtue of that 

title, nothing to the contrary being proved. It follows this 
as that possession was obtained within limitation the S|iecial 
appellant would get a decree for the restoration of the five 
villages claimed, and that the award of the money due to 
him will not meet the equity of the case. If, indeed, the 
money is to be awarded it should be in exact accordance 
with the terms of the deed. 

There i« some doubt however regiirding the term of 
limitation within which restoration of possession under ^ 
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moriagagfe deed can be claimed, and as reference to the Ad- 
vocate General has been made on this pointy judgment is 
deferred. 

R. H. DA VIES, 
The 24ith July. Financial Commissioner y Oudh. 



The following question was put to the Advocate Gene- 
ral : — 

*'What 18 the limit for suits preferred by mortgagees 
out of possession to recover possession ? three years as con- 
tract, or twelve years?" 

The Advocate General replied : — 
*^ The mortgagee has twelve years within which to reco- 
ver possession from the mortgagor." 

The OfiSciating Commissioner threw out the claim of 
the special appellant and awarded him only the money due 
on his mortgage bond, holding that he was barred by limi- 
tation. The Financial Commissioner concurs in the view of 
the law taken by the Advocate General. 

DECREE. 
The order of the lower appellate court is reversed. The 
proprietary rights in mouzas Gungapoor, Misrapoor, Bbug- 
wuntpoor, Gobindpoor and Rampoor are decreed to Nirput 
Singh and his co-sharers as mortgagees. 

R. II. DA VIES, 
19th December 1867. Financial Commissioner, Oudh. 

(Finl. Commr.'a Cir. No. 115, dated 2itk December* 1867.> 



•olftit SaI, Plaintff-Appellaiitt versus Debee Sinffb, Befendant- 
Respondent. 

This is a claim founded on two deeds of mortgage. ^ iuit to obtaih 
One is for Rs. 3,391-2-3 and concerns Mirchowree and three possesion on a mort- 
other villages: the other for Rs. 9,207 refers to Rajagaon ^'^fg^g.^^f "hw^no^ 
and thirteen villages. The lower appellate court has found beeifhad,is a suit for 
that the .validity of the second deed has not been proved, "a tenure," under Ac 
and the Financial Commissioner accepts this finding on the ^g^^f^j^Q ^co^i^irabie 
facts. The second deed has been found to be valid, but by the Courts of Re- 
the lower appellate court held that as possession had not venue, mbject to th« 
been had on it, the special appellant's remedy lay only for j'^'l^t^m^^^^ 1866^ 
damages in the civil court. 

At the request ot counsel the court took the opinion 
of the Advocate General who writes as follows : '* Act XIII 
of 1866 is exceedingly obscure but I think the words ''any 
tenure" must apply to all *' suits of whatever description 
relating to the title or succession to land or to the possession 
of land or to any right in respect of land" as described in 
Section 2 of Act XVI of 1865. A suit by a mortgagee 
out of possession to gain possession, or a suit against a 
mortgagee in possession by some person claiming by title 
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f)araiiiouht \^ou1d be duitd within the dectioii, and cohse^jueiit-* 
\y within the first section of the Act of 1866. Such a suit 
Under a paramoutit title might be either bjr a person who 
claimed bv a better title than that of the mortgagor, or it 
might be by a first mortgagee against a second iHortgagee 
>n possession. I also think a duit by a moiftgagee, whether 
.h or out of possession, to foreclose would be a suit relating 
^to a right in respebt of land" and so Within the section/' 

Concurring in this opinion, the Financial Commit^ 
sioner modifies the decision of the loWer appellate coUrt. 

Decree.' 

The order of the lower appellate court is affirmed aa 
Respects Bajagaon and its 13 dependent mouzas ; and re-* 
versed as respects Mirchowree and its three dependent; 
mouzas the proprietary right in which is hereby decreed to 
Oolfut Kai and his co^-sharers as mortgagees. 

R. H. DAVIES, 

Financial Commissioner, Oudhi 

fPinl Commfi, Cir. No, 116, dated ^ith December 1867.^ 

i^oolaa Beebee* Flalntlir-ikppellaiit, veruvM Bbdojajrat U&aa^ 
Befandent-iBespondaiit. 

Ciaim to 1 pie and 7 krant share in mouza Marvaee, per* 
gunna Moulara, district Barabunkee. 

The judgments of the Extra Assistant Comtnissionei! 
and the Commissioner in the above case are circulated foi^ 
information and guid ance. 

R. H. DAVIES, 

bth February 1868. Financial Commissioner, Oudh. 



Extra Assistant Commissioner's Judgment. 

Adi that it is not Fiitteh Khan was the ailcestOr of both barties — he had 

jproved that there is two SOUS Kadir Khan and Ameer Khan. Doolee Beebe^, 

ihJ """fittt^erunder P'^^°*^^^ ^^^^ ^^ Ameer Kham 

^hich a chU^ess Shoojayet Khan, Son of Kadir Khdn, id defendant. Plain- 
tfidow inherits no tiff Claims as heir of Ameer Khan, half of what may be 
^*hew ^^^'^^ ^* * Futteh Khan's share in each village on the following 
grounds : — 

That her hUsband died in 1265 Fusleejup to that 
time khewUt of both parties Was ih one, and both parties 
lived together, and all affairs were joifitly carried on* lii 
1268 Fuslee, defendant turned her out of the house, and 
from this time the cause of Quarrel and cotitention arose. 
Defendant lays 3 pleas : — 

1. That tutteh Khan, the common ancestor, during 
his lifetime made Shoojayet Khan his successor and pro-* 
prietpr, and that Ameer Khan, plaintiff's husband, had no 
tjoncern with the property. 
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2. The plaintiff was a lunatic, therefore, after mar* 
riage. Ameer Khan paid the amount of her dower and 
divorced her. 

3. Amongst the ''Bhuitees'' a childless widow obtains 
no share if there is a nephew* 

Three issues are ^xed for trial : — 

1. Did Futteh Khan duritig his lifetime make defend^ 
kiit his successor and proprietor and put him in posseesion 
of all his property ? If so, did Ameer Khaii lose his riehts 
ornot? ^ 

2. Did plaintiff receive the amoUnt of the dower dur-^ 
ing the lifetime of her husband, and, according to the proi 
visions of the divorce, did she lose the rights of a wife, and 
the proprietary right of her husband ? or is the divorce in- 
correct? 

3. What is the prevailihg custom Amongst the " Bhui-^ 
tees.^ Does hot a childless widow, in presence of a nephew, 
deceive any share? or does she receive the whole of her share? 
If no custonl be proved to the satisfaction of the court, then 
Under what law should the court dispose of the case ? 

Regarding the first issue it appears by the evidence of 
witnesses that Futteh Khan, during his lifetime, made 
liadir Khan, father of Shoojayet Khan defendant, the mana- 
ger of his estate, and, when Kadir Khan died, the same duty 
Vas entrusted to defendant. 

. The court considers that by this act of Futteh Khan, 
his second son Ameer Khan cannot be deprived of his right 
and share. Ameer Khan during his lifetime lived in the 
bame house with them and jointly enjoyed tbe profits of the 
estate. — Amongst the natives in general it is the custom that 
the management of the estate and all other zemindari affairs 
are entrusted to the most competent member of the family, 
and, by his acting as a manager, the rights of other mem- 
bers of the family are not lost but continue to exist, 

_ The second issiie is ah important one and until the 
divorce has been legally proved it cannot be admitted by 
the court. The onus of proof that plaintiff was really 
divorced rested on defendant ; he produced two witnesses 
who depose that they heard from Ameer Khan, plaintiffs 
husband, that he had divorced plaintiff. Amanut Ali, father- 
in-law of defendant^ is one of the two witnesses, who will 
do his best to protect his son-in-law from suffering any loss, 
therefore his evidence cannot be relied on. Rejecting his 
evidence, there only remains one witness, and the evidence 
of one witness is not suflacient to establish such an impor- 
tant point. 

Regarding the third isstie the witnesses of each party 
confirm the statements of the i)arty for whom they appear. 

in the case of Talayar Khan, plaintiff versus Sehut 
Beebee defendant, whicfi is identical with the present case, 
the qupstion whether a childless widow does inherit her 
husband's property, or whether the males of the family are 
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entitled to the whole share, and the widow only to main- 
tenance, was fully tried, but no special custom was proved 
to prevail, and therefore the case was disposed of under the 
Mahomedan law. ^ . 

In the present case as no special custom is proved to 
prevail in this family this case is also referred to the 
Mahomedan law, under which a widow, when the nephew 
oi her husband exists, is entitled to an eighth share which 
can be decreed in her favor ; but several pei-sons surround 
her, whose object is the destruction of the property; there- 
fore, to save the proprietary right which has existed for a 
long time in this family, it seems advisable that plaintiff 
be not authorized to transfer the prop?rty to a third party. 
Under special necessity she may transfer her share to 
defendant at the bona-fide price actually oflFered by other 
parties. DECREE. 

Three krants, two jows and one til, being a one-eighth 
share out of 1 pie 7 krants is decreed in favor of plaintiff, 
and the remainder of her claim is dismissed. 
Commissioner's Judgment. 

Futteh Khan had sons — from Kadir Khan is the res- 
pondent,— appellant is widow of Ameer Khan. 

The Extra Assistant Commissioner fixed issues : — 

1. Did Futteh Khan adopt respondent and make over 
to him the estate during his lifetime? Would that destroy 
the right of Ameer Khan ? Found— Futteh Khan did, but 
the right of Ameer Khan not affected. 

2. Was appellant divorced or not ? If divorced, doe% 
she lose a right to her husband's estate ? Found — not proved. 

3. By Bhuttee custom when the brother's son is alive 
does the widow take a share? and if so what? 

In the case of Talayar Khan versus, Sehut Beebee 
enquiry as to custom of Bhuttces was carefully made : as to 
succession of widow no custom was proved, therfore, that 
was decided on Mahomedan Taw, 

The law gives the widow one-eighth. 

I find thp.t Sehut Beebee's case was appealed to the 
Settlement Officer who reversed the Extra Assistant 
Commissioner's order, the special appeal of Atta Oolah was 
heard in this court on 22nd May 1867, and the case was 
sent back as the lower court had not decided the case on its 
merits but on a point of law which, according to this court, 
was wrongly ruled. 

The case of Sehut Beebee was, after remand, disposed 
of by the Settlement Officer on 14th June 1867. He 
concurred with the Extra Assistant Commissioner in finding 
that there is no sufficient proof as to any custom as to female 
inheritance among Bhuttees, and that, therefore, the succes- 
sion must be guided by Moosulmdn law. 

This case has been decided by Mahomedan law. Ap- 
pellant urges the custom and the precedents in his petition. 
Bespondent says taht in none of those cases is there a judi- 
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cial order, nor is there a nephew alive aswell as the widow, 
nor has the heir male objected. * # The fact of custom being 
found by the lower courts, who concur in saying that none 
is shown, and the two decisions being now based on Maho- 
medan law, the special appeal must be dismissed. 

WILLIAM C. CAPPER, 
15th JunelS67, Officiatinf/ Commissioner. 

(Fiid. Commr.*s SekcUd Cases I 0/I868 ) 

ILmMUL Bingf Flalntlff-Appellaiit, versus Jbam Biiiirb, BefoBdant- 

Respondent. 

The Financial Commissioner publishes for general in- ^^^ thtJi aooord- 

LaltaStagh.Plaintiff.Ap- formation, copies of the Judgment^S^^^^'jw^of^*- 

pellant, »cr«u« JhamSing,De. 1" the Case maigmally noted, 01 the tacsharaj a widow 

fendant-Respondent, Claim Officiating Commissioner of the cannot alienate any 

to possession of 3 Bag/^ in Seetapore Division, ( with whom the ""^T^^? i.^'^^l^^ 

mouzaBehsurpergunnaSun- -p,. ^. 1 i-i . \ -.which she has inhe- 

deela> district Hurdui . i^ mancial l/Ommissioner Concurred) ritedfromherhiisbad, 

and of the order of the Lords of the whether ancestral 
Judicial Committee of the Privy Council, referred to by ^^''^.^^^^^^^^^ 

^1 r\ix* • X* r^ • • •'on ner cleatn it will 

the Officiating Commissioner. pass to the next heirs 

L. BARROW, other husband; and 

.0.,. ..0.0 OM. Financial Commissioner^ OudA. t^f'^^tJ^tZ 
12th March 1868. s member of a divided 



Judgment of the Ofpg. Commii. Seetapore 
Division. 

On the 20th November 1860, Laltal Singh claimed, as 
the heir of his " dadee " Mussumat Kooslee, a two anna 
share in mouza Behsur, against Jham Singh, daughter' s son 
of Kooslee, alleging that the hihanama filed by Jham Singh 
was informal and invalid. Jham Singh replied that he was 
the Thakoorain's grandson, female side, and had been brought 
up by her since he was 3 years old, and had managed for 
her, that he did not claim as heir, but on a hibanama exe- 
cuted by the Thakoorain in his favor on the 27th December 
l859, and in 1264 Fuslee his name was entered in the deed 
of mortgage. 

It may be assumed that Jham Singh was not adopted 
by Mussumat Kooslee. The evidence regarding the adop- 
tion is of a general nature. Jham Singh himself in 1860, de- 
posed that he did not claim as Kooslee's heir but on the deed 
of gift, and if he had been adopted, the deed of gift would have 
been quite superfluous. The Settlement Officer is of opinion 
that Wuzeer Hoosein summed up wrongly, and that the deed 
of gift is genuine, and the court agrees with him so far, but it 
does not agree with him that the casual remark of one of the 
witnesses proves that the gift, if made, would be valid. By 
Hindoo law a Hindoo widow has nopower to transfer real 
•Note.- Mussumat Tha.^ property inherited irom her husband: 
koor Deyhee, >i;er.9w« Rai Ba- ^his has been repeatedly laid down 
luck Ram and others deli- by the Sudder Court North West- 

(cS *^el^r^ ^^*'' ^^"^ Provinces, and, very recently 

a decision * based on this principle 
has b^en affirmed by the Privy Council. 



family. 
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The issue a very Importi^nt one, viz : the power of the 
widow to make a valid transfer has never beeii fixed, much 
less tried. The case is therefore remanded to give Jhitm 
Sin2:h an opportunity of brin^^ing for>vard precedents in 
this village or adjoining villages held by the same Thakoora 
to prove that, in opposition to Hindoo law, there Is a well 
defined local custom that widows have a transferable in? 
terest in l^nd inherited from their husbands, 

J. R. REID, 

Officiating Commissioner, 
ZSth March 1867, 



Vide memo: of 28th March and Officiating Settlement 
Officer's additional enquiiy epding^th instant. 

The Hindoo law being quite clear on the subject and 
respondent havmg failed to quote a precedent in this village, 
or in adjoining villages held by the same Thakoora to prove 
that Ayidows have power to alienate the landed property of 
their deceased husbands, the court must reverse the Settle-r 
ment Officer's order, and decree in favor of appellant on the 
understanding that he is the nearest heir, male side, of the 
widow's husband. 

J. E. REID, 

I Officiating Commissioner, 

7th Jz/ntf1867. 



Jiidgment of the Lords of the Judicial Committee of thePrivy 
Council on the appeal of Mussumat TMkoor Deyh^e^ 
versus Red Baluk Ram and others from the late Sudder 
pewani Adalut at Agra, North Western Provinces of 
Bengal delivei-ed 1st February 1867. 

SIR JAMES W. CLOVILE. 

SIR EDWARD VAUGHAN WILLIAMS, 

LORD JUSTICE CAIJINS. 

SIB RICHARD T. J^I^DERSLEY. 

SIR LAWRENCE PIJEL. 

The question on this appeal is the rigjit pf succession to 
certain property of which on© Choteh Beebee, a Hindoo 
widow, died possessed. SJie was the widow of one Ramjee, 
who died in 18?4 without issue; and he was the only soi^ 
and heir of Benee Ram, one of the five sons of Rai Suhuj 
Ram. Tbe respondents are ^11 decpnded from the last n^mr 
ed ancestor through one or other of liis four other sons, and 
are admitted to be the collateral male heirs of Ramjee living 
^t the date pf ]xia wi<Jow'8 d«ath. The appellant^ }& m 
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niefce of Clioteh fieeljee, hei- toother's daughter. She h 
Baid to have been from her infctncy adopted by her aunt, and 
treated as a dau^ter. But the word ** adopted " must here 
be taken in its popular, iind not ia its teclmical, sense. It 
is not ^ow contended thai; the adoption was of that kind 
ivhich, accordmg to Hindoo law, would create between Choteh 
Beebee and the appellant the relation of parent and child for 
^1 religious and legal purposes, or give to the latter any 
right of inheritance. The question m this case is, whether 
the property in dispute, on the death of Choteh Beebee, des^ 
trended to the respondents as the collateral heirs of her hus- 
band then living, or passed, under a deed ctf gift alleged to 
iiave.been executed by her shortly before her death, to the 
appellant. That property is partly movable, and partly 
immovaMe. The latter is situated in the districts of Tirhoot, 
Jiehar, Shahabad, and Benares, and the deceased Was domi«- 
viled at Benares. I'hefefore the law by which the succession 
to the whole is governed is that of the Western schools. 
The i8su38 recorded m the cause were, whether Mussumat 
Choteh Beebee was competent to bestow the property in gift 
or not ; and if she was, whether the deed of gift relied upon 
by the defendant (now the appellant) is valid or not. This 
-appears at page 7 of the record. Between the date, how- 
ever, at which the issues were recorded and that of the trial, 
a change took place in the constitution of the court of the 
Principal Sudder Ameen of Benares, in which the cause 
was pending ; and Mr. Smith, by whom it was tried, in his 
judgment, at page 77, says — 

" The disposal x)tf t%e case rests on two important 
issues : — 

1st. — Whether the property which was the subject 
of the gift to the defendant was joint ancestral or not. 

2nd. — Whether the alleged deed of gift is or is not a 
bona fide instrument." 

The first of these questions, as will hereafter be shown:> 
is by no means identical with the first fecoMed issue. Mr* 
Smith, however, having decided it in favor of the appellant* 
appears to have considered that the necessary consequence 
from his finding was, that Choteh Beebee was legally com- 
petent to alien the property ^ and further found that sne had 
duly executed the deed of gift. He therefore dismissed the 
respondent's suit with costs. There was an appeal to the 
Sudder Court of Agra, and that Court, confined its atten- 
tion to the second of the recorded issues, and after taking 
further evidence as to ik^jfactum of the alleged deed of gift, 
came to the conclusion that the instrument was forged, and 
on that ground alone made a decree in favor of the respond- 
ents. Tne present appeal is against that decree. 

Their Lordships, wiverting to the recorded issues, will 
consider them in their inverse order. They will first consider - 
whether the evidence in the cause can be taken to have 
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established that the alleged deed of gift w^ duly executed 
by Choteh Beebee. 

The case set up by the appellant is the following : — In 
1858 Choteh Beebee undertook a pilgrimage to Juggernath. 
She was accompanied by the appellant's brother Balkishen, 
Nathoo Kara a priest, and Bunsee a menial servant. On 
her return homewards from the shrine, and a few days be- 
fore she reached Midnapore, she was attacked with dy- 
sentery, and arrived at Midnapore very ill, and despairing 
of recovery. The instrument itself expresses that she had 
no hope of getting home alive. It was prepared by Hurree 
Doss a pleader in the Judge's court oi Midnapore, and by 
his nephew and clerk Deenbundhoo Muttye. It was writ- 
ten in Bengalee, a language foreign to the person by whom 
it purported to be executed — a language wnich it is admit- 
ted she did not understand. It was executed at the door of 
the cutcherry of the Registrar of Deeds, to which place 
both Choteh Beebee and the appellant were taken in sepa- 
rate palanquins, and there registered. The appellant (record 
p : 23) Bays, — " After the registry was eflFected we return- 
ed home, and left the station." Balkishen says that Cho- 
teh Beebee remained at Midnapore about two days after 
the deed was executed and registered. All the witnesses 
who speak to the fact seem to agree that she died about 
thirteen or fourteen days after the execution of the deed, at a 
place called Gobind Chuttee distant about seven days' march 
from Midnapore, and that her body was there burned. 

We have now to consider the evidence given to prove 
this transaction more minutely, and first it may be well to 
see what evidence there really is that the person who put 
her hand to the instrument was Choteh Beebee. 

The subscribing witnesses to it are Balkishen, Natboo 
Ram, Bunsee, and four Bengalees viz., Tarachund Muduk, 
Modhoo, a chowkeedar Sree Chedum Surma or Sirdar, and 
Deenbundhoo who was concerned in the preparation of the 
deed. ^ The first three of the Bengalee witnesses may be at 
once disposed of. Neither their subscriptions nor the testi- 
mony of such as have been examined can add anything to 
the credibility of the transaction. Tarachund almost admits 
that he was called out of the crowd about the door of the 
cutcherry to become a subscribing witness, without previous 
knowledge of the parties or of the transaction. He says (p: 
87) that Chedum Surma, elsewhere called Chedum Sirdar 
and Modhoo, the watchman, were unable to write, and he 
does not know who signed for them ; whilst Balkishen (at 
p : 69) says — " Those witnesses who could write signed for 
themselves ; and those who could not, Deenbundhoo signed 
for them." Chedum Sirdar does not seem to have been 
examined, and Modhoo was probably a witness of the sanie 
class with Tarachund, for his statement that he, a village 
watchman, had been admitted into She presence of Choteh 
Beebee, or had been requested by her to sign the deed, is 
utterly incredible. Besides the evidence of the subscribing 
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witnesses, we have that of Hurree Doss, and Shamehuna 
Ghose, who took upon themselves to identify Choteh Beebee 
to the Registrar. But it is obvious that they could only 
speak to her identity from information derived from those 
who travelled in her company ; or from the person spoken 
of as the Chowbey. He was the only resident in Midna- 
pore who it is pretended had ever seen or known Choteh 
Beebee before this transaction. He was a Punddhy a sort 
of priest, who had migrated to Midnapore from the upper 
provinces, and there dealt in sweetmeats. His name is not 
given, and he appears to have been kno\?n only as the 
" Chowhey-Hulwai^'' an appellation which expresses both 
his status as Brahmin and his occupation as confectioner. 
What was the extent of his previous acquaintance with 
Choteh Beebee does not appear. Balkishen (p : 69) says— 
" She knew a Chowbey of Muttra at Midnapore. On go- 
ing to Juggernath she saw the Chowbpy, who kept a shop, 
but did not halt at Midnapore ; she halted further on." But 
whatever was the extent of his acquaintance, the Chowbey 
neither attested the deed nor appeared before the Registrar 
to identify her, nor gave evidence in the cause. When the 
examination of the additional witnesses took place at the 
instance of the Sudder Court, he had disappeared from Mid- 
napore, and could not be traced. There is, therefore, no 
evidence of the identity of the person who signed the deed 
with Choteh Beebee, except that of the appellant, her bro- 
ther, their dependent, the priest, and a servant. This might 
have been corroborated by satisfactory evidence of the 
handwriting ; but from the evidence on that point and a 
comparison of the Nagree signature on the deed with the 
admitted signature of Choteh Beebee upon other documents, 
the Sudder Court has come to the conclusion that the former 
is a forgery. The testimony, too, of the JSfoWro;, or ^ native 
doctor, if forthcoming, might have aflForded some slight 
corroboration of the story. He could at least have proved 
that he was called in to attend a woman, dangerously ill of 
dysentery, and have shown in what state of body or mind 
his patient was. 

Again, there is no evidence, except that of the four 
persons abovementioned, of the time and place of Choteh 
Beebee's death. Their testimony on that point might have 
been corroborated by that of the police authorities of the 
station where she is said to have died ; but that corrobora- 
tion is wanting. 

We will next consider the evidence touching the pre- 
paration and execution of the deed. It seems clear that 
Hurree Doss, the pleader, was called in on the night of the 
arrival of the patty at Midnapore. He is the person called 
Sreedhur Moonshee by the Hindustanee witnesses. There 
is a good deal of discrepancy in the evidence as to the man- 
ner of calling him in. He himself says that Balkishen and 
Nathoo Ram called on him, and said he had been recom- 
mended to them by the Chowbey. Shaihchunder Doss 
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who secma to have been hanging about the house where ihe- 
plgrima put up, profcBsea to have directed them to Hurree 
Doss. Bunsee says — "The Chowbey sent for Sreedhur 
Moonshee." Nathoo Barn's evidence is to the same effect^ 
and Balkishen says that he *' and the Chowbey went to 
Sreedhur Moonshee who sent foi the writer " (Defenbun- 
dhoo.) These discrepancies, however, are not of much im- 
portance. It is clear that Hurree Doss went to the house 
where the woman alleged to be Choteh Bcebee was, on the 
night of her arrival ; and though the evidence is not alto- 
gether consistefit on that point, that he took Deenbundhoa 
with him. 

Hurree Doss being the nrofessional person responsible 
for the preparation of the aocument, it is to his evidence 
that we natujDdly look for a true account of that part of the 
transaction. His statement is to this effect :— " I found Cho- 
'• teh Beebee lying down. She said—* Are you a Vakeel ?' I 
** said ^ I am.' She said — * All my property I wish to make 
**over incift to Thakoor Deyhee, my niece,' — who was then 
** sitting by hei. I asked what estate (ialookaj and what 
** property, that a rough copy might be prepared. She 
" said. — To ni^ht I am not at all well but tomorrow morning 
** I will have it all written out.^ I then returned that night 
" to my house. The next moHiing I sent Deenbundhoo to 
^^ take a list^ and ascertain what she wanted to have writ- 
*' ten. He went and took down aJl particulars. I said the 
*' whole of the property was to be made over, and that she 
" had no stamp paper. 1 then drew out a deed of gift in 
*^ the Bengalee language, and I sent Deenbundhoo with \\ 
*' to Choteh Beebee, to be read to her, and ascertain whe^ 
** ther it was what she wanted. Deenbundhoo returned^ 
^^ and said she had agreed to what I wrote. The next day 
" I had it all clearly written out on stamp paper, and brought 
*^ it to the cuteherry. Choteh Beebee and Thakoor Deyhee 
'* also came in palkees to the court and I then read out to 
^ Choteh Beebee the contents of the hibanamay and she sign- 
** ed it with her own hand. Choteh Beebee was then taken 
*^ in a palkee before the Registrar ; the door of the palkee 
^ was opened and the Nazir questioned her by the Princi- 
*^pal Sudder Ameen's orders, and she admitted that she 
"had executed the deed. I received back ihebibanama 
** after registry, and the next day took it to Thakoor Dey- 
*^ hee, through Balkishen." 

From this statement it is to be inferred that on the first 
evening nothing was expressed, but a general intention to 
make a gift of the whole property ; that on the following 
morning the pleader obtained more particular instructions 
through Deenbundhoo ; that he then, in his own house and 
with nis own hand, drew up the draft deed and sent it by 
Deenbundhoo to be explained to the woman ; that on the 
following d^y he had the engrossment made on stamp paper^ 
in his own house, and took it thence to the court-house, 
where be met the two women in their palkees; that be 
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read over the fair copy to the woman said to be Choteh 
Beebee outside the court, who executed it there ; that she 
-was then taken in her palkee before the Registrar, and to 
him or his Nazir acknowledged her signature. One woukl 
have expected that this account would have been confirmed f^t 
least by the clerk, Deenbundhoo, in all its material particu- 
lars. This, however, is not the case. His statement is that 
on the night when, according to Hurree Doss, Choteh Beebee 
was too ill to give full instructions, he remained behind and 
took down from her dictation what he calls a list containing 
the names of her husband and her father ; that the rough 
copy of the deed was drawn out the next day, and waa clear- 
ly written out and taken to her by him. In another part 
of his evidence he says that IJurree Doss prepared the rough 
copy of the deed in her house ; that Choteh Beebee explain- 
ed to him what she wanted done, and that he (the witness,) 
at Choteh Beebee's request, wrote the copy out clearly on 
paper. (This probably means the copy on stamp paper.) 
He says that on the same day (being the day after the even- 
ing on which Hurree Doss was first called in,) the two wo- 
men came to the cutcherry, and that the deed was then and 
there executed and registered. He does not state how, or 
by whom, the Bengalee instrument was explained to her. 
The testimony of the Hindoostanee witnesses, on the whole, 
tends to confirm the statement of Deenbundhoo rather than 
that of Hurree Doss. Both Nathoo Kam and Balkishen 
say that both the draft and the fair copy of the deed were 
written and explained by Deenbundhoo at Choteh Beebee's 
house. They do not speak to the fair copy having been 
explained to her by Hurree Doss at the cutcherry when it 
was executed. They say that the deed was written and exe- 
cuted on the same day, — viz. that following the evening of 
Choteh Beehee's arrival at Midnapore. Bunsce, however, 
states that the fair oopy on stamp paper was written at the 
cutcherry, and that the deed was written after remaining 
three days at Midnapore. 

Here, then, their Lordships have to deal with an instru- 
ment avowedly takep eoi^ capite licte from a woman strick- 
en with a mortal disease, and in expectation of death ; that 
woman being one of a class which the law regards as in need 
of especial protection. Whatever strictness is required in 
the proof or a testamentary disposition is at least equally re- 
quired here. The document is writtep in a character and 
language, which, if in the fullest possession of her faculties, 
she could neither read nor understand, The accounts given 
by the witnesses of its preparation and explanation are in-» 
consistent and unsatisfactory. If it were even established 
that the person who put her hand to the paper was Choteh 
Beebee, the proof would still fall short oi that which ought 
to be given to support such a transaction — proof that she 
really knew what she was about, and intended to make 
this disposition of her property. 

Again, the circumstances of the execution are, in tbejr 
Lordships* judgment, extremely suspicious. This sick and 
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almost dying woman is said to have been carried down on 
the afternoon of an August day, and deposited at the door 
of the cutcherry. Whilst lying there she has the instru- 
ment explained to her for the first time, by the person chief- 
ly responsible for its preparation, through the half-opened 
doors of her palanquin. She executes it, and some of the 
witnesses of her act are picked up then and there out of the 
crowd. One witness says that the deed itself was fairly 
copied at this time and place ; several, and that is far more 
credible, that an additional copy for registration was then 
made. After all this ceremony is gone through, she is car- 
ried into court and questioned by the Mazir. 

Now she might certainly have executed the deed in the 
privacy of her own house, nor does she seem to have been 
bound, by the acts and regulations touching registration, to 
appear personally before the Registrar in order to have it 
registered. She might have sent it- for that purpose by a 
duly authorised representative with one or more of the wit- 
nesses, who could speak to her execution of it. 

Appearance in a public court, even under the protection 
of a palanquin, is a thing repugnant to the feelings and 
habits of a Hindoo woman of Choteh Beebee's position, even 
when she is in perfect health. The same feeling might not 
operate on one who personated her, or on one who sought to 
profit by the fraud. And the extraordinary publicity resort- 
ed to on this occasion seems more likely to have been de- 
signed to give a color to a false transaction than to have been 
an incident in a regular one. 

Considering, then, the whole evidence and the startling 
improbabilities of the case set up, their Lordships are of opini- 
on that the appellant has failed to establish the validity of the 
deed of gift on which she relies. It is not necessary to say 
that on this evidence she and her witnesses must be taken to 
have been guilty of conspiracy, perjury and forgery. It is 
sufficient to say that the proof falls very far short of what is 
required to support the affirmative of the issue which she 
was bound to prove. 

If the appellant were suing to' recover possession of the 
property from the respondents by virtue of the deed of gift, 
the conclusion to which their Lordships have come would of 
course determine the cause. That, however, is not the nature 
of the suit, and the respondents, being the plaintiffs below, 
have to show a title to the relief which they claim. The ob- 
ject of their suit, as stated in the plaint, was to be confirmed in 
the possession of the various parcels of immovable property 
which are therein specified; to recover certain movable pro- 
perty which seems to have been under attachment; to have 
the deed of gift cancelled and set aside, and to avoid the title 
which the appellant was then understood to claim by virtue 
of adoption. The first things to be determined are, the 
status of the family and the nature of the property. 

The respondents alleged in their plaint that the family 
of the common ancestor Suhuj Kam, including Benee Bam 
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and Ramjee, had continued to be undivided. But the evi- 
dence, and above all the indisputable fact that Choteh Beebee 
was in possession of the greater part of the property in dis- 
pute as heiress of her husband for upwards of thirty years, 
seem to their Lordships to support the finding of the Princi- 
pal Sudder Ameen, — that Ramjee v^as not a member of an 
undivided family, of which the respondents, whatever be 
their status inter se, are, or represent, the other coparceners ; 
Benee Barn having separated from his co-heirs and taken as 
his share of the ancestral estate the villages in Tirhoot which 
form the first parcel of the immovable property that is the 
subject of this suit. Their Lordships also accept as time the 
history which has been given by the learned counsel for the 
appellant of the acquisition of the other parcels of immovable 
property. 

The state of the family and the nature of the property 
having been thus ascertained, the only question is, whether 
the respondents became entitled to the possession of it on the 
death of Choteh Beebee as the next heirs of her husband. 
The appellant's supposed title by adoption has been abandoned, 
and the validity of the deed of gift has already been disposed 
of. It is difficult, however, to deal with the remaining ques- 
tion without adverting to the arguments, which have been 
addressed to their Lordships in support of Choteh Beebee's 
power to dispose of the property, since the right of the hus- 
band's collateral heirs depends in some degree on the nature 
of the widow's estate. 

The learned counsel for the appellant, whilst they ad- 
mitted that, by the law as it prevails in Lower Bengal, the 
estate of inheritance which a Hindoo widow takes in the 
property of her husband dying without male issue, is limited 
in its enjoyment ; that she cannot alien such property, whe- 
ther movable or immovable, except for certain defined pur-, 
poses, and subject to certain restrictions ; and that it passes 
on her death to those who are then the next heirs of her hus- 
band — ^have, nevertheless, contended that this is not the law 
of the Western schools, and have attempted to show that at 
Benares and in the other Provinces governed by the Mitac- 
shara^ the widow's estate in her husband's property is abso- 
lute ; that she has full power to dispose of it ; and that if 
she fails to do so, it is, after her death, subject to a different 
course of succession from that which obtains in Bengal. 

The opinion of the Pundit taken by the Sudder Court, 
, and set forth at page 91 of the appendix, does not support 
this contention in its integrity. He admits the right of the 
widow to alien movable property, whether ancestral or not, 
and the immovable property acquired by her husband or 
herself, with the proceeds of the former's share in the ances- 
tral estate ; but he denies her right to dispose of her husband's 
share in immovable ancestral property, and states that on 
her death it devolves on her husband's next of kin. He does 
not show that, if she does Aot exercise her alleged power of 
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disposition over property of the two other classes, that deed 
not also pass on ner death to her husband's heirs. 

The learned counsel for the appellant relied mainly on 
arguments drawn from the Ist and the 11th sections of the 
2nd chapter of the Mitacsharas ; and on the supposed confir- 
mation of them by Sir Thomas Strange. The first of these 
sections deals with the right of the widow to inherit the estate 
of one who leaves no male issue. It states the various con- 
flicting authorities on the subject, some favorable, others ad- 
verse, to the widow's right ; it weighs and contrasts them, 
and comes ultimately to the conclilsion embodied in the 39th 
article, viz: — 

" Therefore it is a settled rule that a wedded wife, being 
chaste, takes the whole estate of a man who, being separat- 
ed from his co-heirs, and not subsequently re-united with 
them, dies without male issue." It need hardly be observed 
that the rule thus stated merely affirms the widow's right of 
succession, with a qualification unknown to the law of Ben- 
gal, viz : that her husband was not at the time of his death a 
member of an undivided family. The text is wholly silent 
as to the disabilities of the woman, or the nature of the in- 
terest which she takes in her husband's estate. It may also 
be conceded that nothing on these points is to be found in 
the rest of that portion of the Mitacshara which has been 
translated by Mr. Colebrooke, and published under the 
title of " The Law of Inheritance from the Mitacshara.^^ It 
is not, however, a neceafeary consequence from these circum- 
tances that the Benares school recognizes in the widow an 
absolute power of disposition over the estate which she has 
inherited from her husband, or her absolute interest therein. 
We have not the whole Mitacshara. Mr. Colebrooke, in 
his preface, page iv states that his work includes only an 
extract from that celebrated treatise, comprising so much of 
it as relates to inheritance. The widow's disabilities, wliich 
depend in a great measure upon the notions which the Hin- 
doo legislators entertained of the infirmity and necessary de* 
pendence of the sex, may be dealt with in other parts of the 
work. It Is certain that upon other subjects the Mitacshara 
cities with approbation Menu, Catayana, Nareda, and others, 
upon whoso diets the limitation of the widow's enjoyment of 
her husband's estate, and of her power over it, chiefly de- 
pends ; and that these authorities are received by the Wes- 
tern schools as well as by that of Bengal. Accordingly Sir 
Thomas Strange (vol : I. p. 246) states clearly that such 
limitations are, with some slight variations, common . to all . 
the schools. 

A more plausible argument in favor of the appellant's 
contention may be derived from the eleventh section of the 
2nd chapter of the Mitacshara, if the words " also property 
which she may have acquired by inheritance," which occur 
in the 2nd article of this section, are taken (as they are taken 
by Sir Thomas Strange and others) to include property inhe- 
rited from a husband. For it may be said that there can be 
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no distinction between different portions of a woman's stri- 
dliufiy or separate property : if she can dispose of part of it, she 
may dispose of the whole ; and further, that the whole must 
pass on her death according to the law which regulates the 
succession to stridhun, Sir William McNaghten, however, 
in his "Principles and Precedents of Hindoo Law" vol; I, 
p. 38, lays down broadly that there is such a distinction. 
He says, ^ In the Mitacshara, whatever a woman may have 
acquired, whether by inheritance, purchase, partition, or 
finding, is denominated woman's property, but it does not 
constitute her pe(?w/iw/»." And he then proceeds to show 
what is that peculium, or strldhun proper, according to 
Menu. 

Certain it is that, whilst no decided case has been cited 
in support of the appellant's contention, there are many to 
show that according to the Benares and other Western 
schools the power of a widow over property inherited from 
her husband is limited, and that on her death it passes to 
his heirs. The cause of Keerat Singh versus Koolahul 
Singh (2 Moore's 1 A, p: 831.) where the property in 
dispute was situated in the district of Benares, is directly in 
point. To the same effect are the cases at p. p. 32 and 189 
of the second volume of McNaghten's "Principles and 
Precedents." Several of the cases set forth in the appen- 
dix to the 10th chapter of Sir Thomas Strange's work, 
with the remarks of Mr. Colebrooke and others thereon, 
also support this view. (See 2 Strange, p. p. 402, 407, 408, 
439.) The ** Vivada Chintamani " which has been recently 
translated by Baboo Prosunno Coomar Tagof e, and is of 
high authority in the Mithila school, and in the district of 
Tirhoot, where some of the lands in dispute are situate, 
expressly shows that the widow has no power of disposition 
over the immovable property of her husband, and that his 
heirs take it on her death. ( See p. p. 261 to 263. ) The 
doctrine has been assumed as incontestable in the more 
recent cases, like that of the Collector of Masulipatam 
versus Cavaly Vencata Narainapah (8, Moore, 528.) The 
result of the authorities seems to be that, although accord- 
ing to the law of the Western schools the widow may have 
a power of disposing of movable property inherited from 
her husband, which she has not under the law of Bengal, 
she is, by the one law as the other, restricted from aliening 
any immovable property which she has so inherited ; and 
that on her death the immovable property, and the movable 
tf she has not otherwise disposed of it, pass to the next 
heirs of her husband. There is no trace of any distinction 
like that taken by the Pundit between ancestral and ac- 
quired property. In some of the cases cited the property 
was not ancestral. 

Again, supposing that any of the property claimed in 
this suit were of the nature of stridhun and passed as such, 
the respondents would seem to have a better title to it than 
the appellant. The devolution of stridhun from a childless 
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widow 18 regulated by the nature of the marriage, There 
18 nothing here to show that Choteh Beebee was not marri- 
ed according to one of the four approved forms. In that 
case her stridhun would, according to the Mitacshara 
(chapter II, section XI, article 11), go to the respondents 
as the collateral heirs of her husband. This view of the 
law is confirmed by two cases in 2 Strange, pages 41 1 and 
412, and the comments of Mr. Colebrooke and others 
thereon. Upon this record, however, it seems admitted 
that the whole of the property in dispute was either in- 
herited from the husband Kamjee, or the fruit of its ac- 
cumulations. 

Their Lordships, then, are of opinion that Choteh 
Beebee had no power of disposition over the immovable 
property inherited from her husband, whether ancestral or 
acquired. Whether she had any such power over his 
movable property it is unnecessary to determine, since it 
has been found that no valid disposition of either kind of 
property has, in fact, been made. And this being the case, 
their Lordships are of opinion that, as between the parties 
to this record, the right to the possession of the whole of 
the property in dispute, on the death ot Choteh Beebee, 
passed to and became vested in the respondents. 

The decree impeached is, therefore, substantially right. 
Whether it is altogether right in point of form may be 
doubted. It contains (see page 98) an order that the re- 
spondents should recover from the appellant the possession 
of the immovable property, with mesne profits from t\\e 
date of the institution of the suit; whereas the plaint seems 
to admit that the whole, or a large portion, of such property 
was at that date in the respondents' possession, and made 
no demand for mesne profits. The error ^if error there be) 
appears only in the formal decree — not m the judgment 
upon which it is founded. The recommendation which their 
Lordships will humbly make to her Majesty is, that the 
decree of the Sudder Court be varied, and that it be tiiere- 
by decreed that the respondents (the plaintiflfs) be con- 
firmed in the possession of so much of the immovable pro- 
•perty in the plaint mentioned as was in their possession at 
the date of the institution of the suit; and be declared entitled 
'to the movable property; and that they do recover from the 
defendant (the appellant) so much (if any) of the said im- 
movable property as was in her possession at the date of 
the institution of the suit, with the niesne profits of such 
last-mentioned property from the said date, together with 
the costs of suit in both courts. Their Lordships, however, 
are of opinion, that notwithstanding the variation of the 
decree, the appellant must pay the costs of this appeal 
(Pint. Oma's. JSdected Case II of 1868 J 
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VluOLOor Sbere Bahadoor Blnifb, Malatlll^^^peUaiit, Terflnsmi^la 
Sumbjeet Slnj^li* Defendant-Respondent. 

CLAIM to certain land said to belong to mouzas Bussuntpoor. 
Burgodia and Koodnapoor^ area about 21,000 kutcha beegas. 

This case has been sent up on a preliminary point of SM that the 
law and is likewise in special appeal, the question being *'*'^^'**^**^^'' ^^' 
whether the talookdar's sanad bars a claim to land on the iTteT^n'd^^r^^ 
bank of a river, when such claim is based on an alleged ^^^ it is the cuitom. 
^^dhar dhoora^^ custom i. e, one by which the mid-stream isi^^'. *^* where the 
the boundary. Thakoor Shere Bahadoor claims an island S^^blTw hS 
of some 21,000 kutcha beegas on the strength of this custom wttled ivith a taiook- 

2. The Settlement Officer held that as the defendant ^^^ ^.^^l». *°^ ^- 
(Raja Surubjeet Singh) had held the land since 1257 Fuslee, thf ^^^^m^ Hfd 
and was summarily settled with in 1858 A, D. and holds a prevail, is superseded 
sanad, the claim of Shere Bahadoor was barred. The ^^^t ^^^ acquired 
Commissioner also (quoting Financial Commissioner's "^ ^^*^' 
decision in case of Neypal Singh versus Shere Bahadoor) 

held that "the land being assessed and the talookdar pay- 
" ing revenue on it, it must be held to form part of the es- 
"tate for which he had engaged prior to the 10th October 
"1859." 

3. The special-appellanturges that this land was not 
assessed and summarily settled with special-respondent at 
re-occijpation, and that there is no general rule that a 
talookdar's sanad exempts him from the necessity of follow- 
ing a clearly defined custom that the main-stream is the 
boundary between his own estate and that of another per- 
son: he argues too that the sanad only confers the "right 

"title &c., of the estate of consisting of viUacres as 

per list attached" and that the 10th October letter declares 
that "every talookdar with whom a summary settlement 
"iad been made since the re-occupation of the Province 
" has thereby acquired "a permanent hereditary and trans- 
"ferable proprietary right viz. in the talooka §-c." The 
special appellant further argues that the 19th October 
letter also speaks of talooka^ nowhere does it say that the 
actual limits of the estate are unchangeable, and it would 
seem, therefore, that there is no infringement of the sanad 
if the boundaries of the estate are defined by any law or cus- 
toms which may be in force. The special respondent, on the 
other hand, advances that if a special custom did exist, which 
he does not admit, that custom was overborne by the grant 
in 1858. 

4. In February 1865, the Financial Commissioner, 
when this same case came before him as a summary suit, 
ordered an investigation in regard to the custom in Oudh 
in respect to the boundaries of estates bordering on the river 

Gogra, and in his remarks on that enquiry he observes : 

" A careful investigation has been made under the instruc- 
**tions of the Commissioners ofLucknow, Khyrabad and 
"Fyzabad. The result is that no uniform custom is estab- 
"lished except as regards the Fyzabad district, where (with 
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*'few exceptions) the main stream is recognized as the 
" boundary. From the districts of Baraitch and Durriabad, 
" which are higher up the river, the rule i» relaxed and the 
** more usual custom is that where the land is of some extent 
**and capable of identification, possession and ownership are 
"not disturbed. The report from the Seetapore district 
*^ shows that whilst there IS no fixed usage the dharrdhoora 
** custom refers to land gradually cut away by the river, 
**but when, by a sudden change in the river's course, a 
** considerable portion of an estate is cut away, though 
"leaving the identity of the land clear, such portion would 
** remain in possession of the person from whose estate the 
" recession took place : in fact the custom is identical with 
" the law as laid aown in clauses 1 and % section IV regu- 
"lationXIof 1825." 

5. The following observations also occurred in the 
Financial Commissioner's judgment in the case of Neypal 
Sing, versus Shere Bahadoor: — 

" If it be argued that as he may once have lost land 
** under the rule of the main-stream being the boundary; 
" he ought now to regain it under the same rule, the Finan- 
"cial Commissioner would reply that public policy requires 
**that that rude rule should only be admitted, if at all, 
" where it is perfectly proved to be the invariable custom, 
*^ which in this case it has not been." The Financial Com- 
missioner is further inclined to hold that as the summary 
settlement of this land was made with the talookdar of 
Kumiar, the sanad might be pleaded in bar of the main- 
stream rule. Special appeal dismissed. 

6. The custom, if it was one, of the main-stream 
forming the boundaries of estates in Oudh arose no doubt 
from the state of the times, for few villagers would venture 
across the broad stream with a chance of being opposed by 
the zemindars on the opposite bank, but we have changed 
now to a more civilized state of things, and under no cir- 
cumstances so long as land is recognizable should it change 
owners. I have no hesitation then in ruling on the points 
referred by the Commissioner, and now in special appeal as 
follows : — 

* No clear proof having been adduced that the " dhar 
dfwora " custom did prevail on the banks of the river flow- 
ing between the estates of Thakoor Shere Bahadoor and 
Raja Surubjeet Singh, the claim of the former to hold this 
land under that custom cannot be admitted ; moreover, the 
land in dispute being clearly recognizable as land settled 
with Raja Surubjeet Singh in 1858 A. D. and included 
in his sanad, the custom, if it did prevail, is superceded by 
the title acquired in that year. 

L. BARROW, 

27th Apnl 1868. Financial Commissionery Oudh. 

(FinL Commr.'i Selected Case No. Ill of 1868.; 
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Vhiimiiii Biiirli and mwree^ AppelUmts, Teniiui Xindnr and 
Oomrao Slngrb, Defendants. 

Minute* 
Thia case has been referred by the lower courts. It «^ 
appears that the Aheers of Simurrea, pergunna Sandee, dis- propriJu^^^^ 
trict Hurdui, claim seer. Their claim to the proprietary a viUage had been 
Tight has been dismissed by all the courts on the ground^ diamiased on the 
that they "were mokuddums, they never rose to the full sta- tife^te mMil^ 
tus of proprietors, they could not sell or mortgage." It is whenever rose to the 
clear, then, that they cannot get ^'seer^' as the word is used ^^^ *^^*? of proprie- 
-r^. . 1 ^ . ififh *®''* ^^^ coxM not 

m Financial Commissioner's circular No. 1291 dated ^gj^ seU or mortga#^, A«?d 

June 1865, (^^The true seer of an exproprietor is that land c^^S^^get''*^. 
^^ which was left to him at the time that he either conveyed proprietory wer, nor a 
*'hisj9ro27ri^tory right to another party, or was ousted from "^^ *^ of occupancy 

^r xL 1 *'if\ -x • J • Ti/r Oi. I, > • X under section 4 of the 

*^ the malguzan ) or as it is used m Mr. btrachy's minute OudhRentBiU, they 
dated 7th January 1867 para : 5 (** Whenever a former pro- are not barred' from 
** prietor is in possession of land for which he pays rent at a claiming righte on other 
*' rate lower than that paid by ordinary cultivators of the court to enquire^into 
"same class with himself such land is his seer^^)\ but this is and decree such rights 
because the seer referred to is that of ex-proprietors only . ?® ®^V ^ ^®? ^^ * 

•KT -xi ^i_ A t X • i_x i* r I J heritable and trans- 

Neither can the Aheers get a right oi occupancy under sec- ferable nature like 
tion 4 of the Oudh Rent Bill, for they are not ex-proprietors, under-proprietary 
But the Settlement Officer's mistake is in supposing that, J^^^^^°^®^«l^*i^^* 
because the Aheers cannot get a right of occupancy under fov^SSeTTr^market 
the Rent Bill thereforCy they are barred from claiming a right rates. The enquiry 
of occupancy on other grounds. This is not laid down in ^^1^^ ^"^^ P''?''^ 
the Rent Bill or any where else. It is true that the en- presciiption!^o'gene^ 
qmry made in Oudh proved that their occurs, from prescrip- ral right of occupancy 
tion, no general right of this sort, but the courts are, <>f couree^^^^^to^'^i 
course, open to all persons who choose to claim this or any pe^ns who choose 
other right on any grounds whatsoever. It is for the court to claim this, or any 
to decide whether the claim is made out. If Mr. Bradford's otiier right on any 
remarks be, in this case, correct, then it would appear that ^^^ "^ ^ soever. 
the Hurdui and Lukheempoor mokuddums enjoyed rights 
-which are generally acknowledged, and it is for tne court to 
enquire into, and decree such rights as exist, be they of a 
heritable and transferable nature like under-proprietary seer^ 
or merely a right of occupancy at fixed, favorable, or market 
rates. The late Chief Commissioner (Sir C. Wingfield) 
never intended to limit the action of the ordinary courts in 
regard to individual claims. In paras : 40 and 41 of his let- 
ter to Government, No. 793, dated 1st March 1866, he 
writes : — ** This, of course, would not bar the Settlement 
** courts from taking up a claim to rights of occupancy at 
** market or beneficial rates, if any sucn shall be preferred, 
^^ as every man bringing a claim to an interest of any kind 

'^ in land has a right to be heard in 

•'Ifhedwmsacultivatmg "the courts. The Chief Commis- 

^J,:^Tr';e'Sire^t llBioner oontemplated the exercise 

couitstoestabliBhit/' '^ of this right m the accompanymg 

^^ passage of the 54th para: of his 
•better of July last." 
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'* The Revenue courts would also be open for the hear- 
** ing of claims to interests in land sued for m virtue of for- 
"mer proprietary right, but during the progress of a regular 
** settlement, the Settlement courts have exclusive junsdic- 
** tion in suits for rights in land. Suits for rights acquired 
"by clearing waste land, location of hamlets, or other im- 
"provements eflPected by the occupants, would be claims 
" founded on express or implied agreement, and could also 
•* be preferred at any time ;" And, in claiming for zemindars 
the benefit of the enquiry into tenant rights, he remarked 
**that, except the class about to be favored, all non-proprie- 
** tary cultivators shall he held to be tenants-at-will of the 
*' landlord, holding at his pleasure, unless they can indivi- 
*' dually establish rights of the nature specified in paras : 20 
« and 22 of the Government letter No. 61 dated 16th Febru- 
** ary last, by suits in court." 

These paras : run as follows : — 

** The Kevenue courts would also be open for the hear* 
** ing of claims by occupant cultivators to any stronger rights 
"advanced on the ground of usage and custom, whether sued 
** for in virtue of fbrmer proprietary right, of the clearing of 
"waste land, location of hamlets, or other improvements 
*^ effected by the occupant. These would be disposed of in 
" conformity with the ruling custom of the neighbourhood ; 
" and whenever a prima facie case might be made out, it 
" should, if possible, be adjusted by arbitration or punchayutj 
** But the court of the Settlement Officer will continue to be 
"held open to claims which cultivators may bring forward 
** to any form of right, whether of mere occupancy, or of 
*^ any further beneficial interest ; and claims of this nature 
'* will be regularly disposed of under the judicial powers 
*^ vested in the Settlement Officers for the purpose." 

In his very last letter before leaving Oudh, Sir C. 
Wingfield further wrote : — 

" Of course there is nothing to prevent a ryot institut- 
*4ng a regular suit on full stamp in the civil courts on the 
" revenue side for any form of right which he may lay 
^* claim to, but it is not probable that any ryot will lay such 
" a suit for a right of occupancy at market or beneficial 
" rates, and the proprietors are not in the least afraid of the 
** action of the Civil courts, Kevenue side. The Settlement 
" courts, whilst the revised settlement is in progress, are 
" Civil courts for the adjudication of claims to rights of any 
*^ kind in land, and the only courts in which such suits can 
*^ be preferred ; therefore, I have admitted that any claim 
" preferred by a ryot must be heard in them. Yet, although 
'* no stamp duty is charged in these courts, ryots have, I be- 
** lieve, very rarely as yet filed plaints in them, because as 
" the enquiry has shewn, they are conscious they possess no 
" rights. Still, the only courts in which claims to any form 
"of interest in land can legitimately be heard, are open to 
^* them now or at any future time, viz : the Settlement 
** courts, or the Civil courts on their revenue side." 
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Under these circumstances there can be no doubt that 
the claimants in the case in point, although they are not ex- 
proprietors, can prosecute their suit to a cultivating right of 
occupancy, and the Settlement Officer will try, and dispose 
of, the case on its merits. 

6th May 1868. L. BARROW, 

Financial Commissioner^ Oudh, 
(FinL Commr's, Selected Case No. IV of 1868.) 



Pooromnasliee and otbers, Plalntiini-Appellaiits. Tersns 
Bal>oo Bnrdutt SIngrli, Defendant-Respondent. 

CLAIM to sub-proprietary right in 84 beegas of land, 
hy virtice of Shunkullup Kooshust. 

The lower courts have dismissed the claim to this reli- in a claim to Shu^ 
gious or charitable shunkullup. The Settlement Officer, on *«^«i> Koothmt the 
the grounds that plaintiff had lost possession since 1250Fu8lee wh^tw'^wha^ ^ 
of all but 161 beegas, and because he did not consider the riven, perhaps as a 
claim to the remainder cognizable, as it was a ** resumable '*^<^ "» *^o fi»t in- 

tenure." t^'^id**r^ri'''^ 

2. — The Commissioner dismissed the suit as barred by become a right ; and 
limitation, and because a portion of it was claimed as King's whether the tenure 
ma&fee, the enquiries regarding which had long since ceased. i^J^"^ ^ *^® 
3. — The investigation was made three years since, and should be maintained 
is meagre. There is scarcely anything on record as to the ^^^i during the piea- 
iiatiire of the grant of 161 beegas, now, and from a long time, ^®d^g^\hr'*^j! 
it is asserted, in special appellant's possession. This, no doubt, formance of some spe- 
arose from plaintiff's admission that the grant was a " chari- ^ifio service, or as a 
table one," and such have, under existing rulings, been held ^^^er^of proMrt* 
to mean " a resumable grant at pleasure of the donor." or occupancy, in the 

4. — I am of opinion that there should be further enqui- absence of expreds 
ry, because there are indications that such grants were not ^^'^mcie^t^'^^JoS 
always dependent entirely on the will and favor of the donor, evidence, the ^ture 
In this instance the great length of possession entitles the ^^ *^® implied con- 
holder to a fair trial on the issue, '' as to whether, what was t^^""^"^ ^co^ 
given to him, perhaps as a favor, in the first instance, has ance with the custom 
not by custom and prescription become a right?" The courts ^^ *^® neighborhood, 
cannot be too careful in considering this point, and as this do^^n^^^kppiy ^to 
claim has been brought forward, and involves the right of a tenures originating in 
talookdar to resume the shunkullup^ the lower courts must ^^7?\ claimants to 
now determine, « whether the tenure was created with the ^ssessi^ll 1262^^3 
intention that it should be maintained only during the plea- Fusiee. 
sure of the grantor, or during the performance of some spe- ^^« payments to 
cific service, (religious or secular ) or as a permanent riglit, fuuS^^Zt^^^^ 
whether of property or occupancy,'* and judgment must be with certam reserva- 
given accordingly. In the absence of any express written *^j^^s>^®i^t^ade in acco- 
stipulation, or sufficient parole evidence, the nature of the '^f^^g^^f/^*^ 
implied contract should be determined in accordance with the 
custom prevailing in the part of the country in which the case 
occurs. No right in the tenure differing in kind from that 
which is proved to have hitherto existed will be decreed e. ^,, 
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if the tenure, although heritable, has not been transferable 
by sale, this condition will remain unaltered. 

5. — In the investigation of this and of all cases of the 

C ^ 7/^y ^/ ^^ same nature, it must be remembered that the extension 

;cc c-^^U^^^ Qf the term of limitation made by Act XVI. of 1865, 

/ /^ {^i l^ti.s^ is founded only on the agreement of the talookdars, and 



r 



/ 



does not apply to tenures originating in favor, A claim- 

/ ! ( ' ^\^ ant who cannot prove possession ol his shunkullup holding 

' ' r ( '^(y i^' c ^^— ' ^^ 1262-63 Fuslee, has no iocus standi in court. 

'V ^ ' 6. — As regards the payments to be made by the shun- 

/^ ^ 3 ■ / kuUupdar, the court must also determine this in accordance 

>l /^ // f.i^Uc'- •- with the status of 1262-63 Fuslee, always bearing in mind 

-^^ ^ that the rent to be i)aid must not be less than the Govern- 

;^ ^ i ' ( i ^ ' ' ment revenue, plus 10 per cent, nor less than the rent aetu- 

^ , ally paid in 1262-63 Fuslee. If there is any deed, or it is 

shown by the custom of the country, that the rent should be 

more even than 20 per cent., above the Government demand, 

the terms of the deed will be acted on, or the rent will be 

fixed in accordance with the proved custom as the case may be. 

7.— With these remarks, I remand the case for full 

investigation and disposal by the lower courts. 

L. BARROW, 

5/A June 1868. Financial Commissioner ^ 

(Finl. Commr*8. Selected Case No. V, of 1868.^ 



Bbofirwan Butt and Ram Soroop, Plaliitlffii^A.ppellants, 
Tersus XttiTffiit ITaraliiy Defendant-Bespondent. 

It is erroneous to In this Case 41 beegas of land were claimed as birt at 

dismiss a claim to Rg, i-g per beega, and 24 beegas rent-free. 
r^he'^t^Ltno 2— The court of first instance decreed that the grant 
valuable consider- was merely by good will of the talookdar, notwithstanding 
ation was paid. To that it was clearly proved that a certain consideration appa- 
c^mant must prove gently quite beyond a nuzrana of a rupee or two had been 

by documentary evi- paid for the land. 

Ue^to Md^ren^^^^^^ 3.— The Settlement Commissioner ruled, in ^)peal, that 

and that^he'^Bo held ^^ ®^^^ Valuable Consideration had been paid as would entitle 
in 1262-63 F ; in this the holding to be Considered of the nature of hirty but he 
ca^e rent-free po^e^^ g^vc no reasous for this finding * He also remarked that Mr. 
for'^hifl^Ufe, but his ^ing had submitted the case for the opinion of several talook* 
heirs wiU be liable dars and canoongocs in regard to the custom of redeeming 
*^e^reve^^ ^Govern- g^jh grants, and it was shewn that where a consideration was 
"^^^ thrabsence of P^id the grant was not liable to redemption, 
documentary evi- 4. — Such being th^ casc, it secms to m^ prima facie that 
^^r **u8t^be ^5 * subordinate right may have been acquired of the nature 
LcordSgto custom, referred to in para : 19 ^* Record of Rights." but even if 
butneverbeless than it is proved that the consideration was only nuzrana, and 
mand ^plirio* ^v insufficient to substantiate the Uri claim, still the claimant 
cent njust have a hearing on the issue referred to in Select Case 

If a right be estab- No. V. ( Poorunmashce, versus Hurdutt Singh.) 
KX^^^I. , 5— Inthisinstanceaportionof thegran.t(24be^a8) 
actual rent paid in IS clauned rent-free, and a portion ( 41 beeg^ ) at a rent 
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of 1-8 per beega. Should tlie orrantee's title to hold the shun- 12C2-C3 F; ahould be 

kuUup be established on trial, the court will proceed to inves- "^ '^^ r*® F^3 
.• i .1 1 • X ^1 ± n ±- J -i_ • ■ettlement unless thiB 

tigate the claim to the rent-free portion and the paying por- u less than the Go- 
tion separately. vemment demand 

In the former case the plaintiff must prove bydocumen-^^^P|^*'*^1^^^ 
tary evidence that he is entitled to hold rent-free and that new rent, not less 
he so held in 1262-63 Fuslee ; he will in this case be upheld than the Government 
for life, but his heirs will be liable to pay the Government ^®°**»<^ 
revenue assessed on the land, or, in the absence of such proof, 
the rent payable to the talookdar must be fixed in accordance 
witb the proved custom, and must never be less than the 
Government demand plus 10 per cent. • 

In the latter case the actual rent paid in 1262-63 Fuslee 
will be paid (luring the present settlement, unless the rent 
thus payable is less than the Government demand plus 20 
per cent, when the court will fix a new rent according to its 
judgment, being not less than that paid in 1262-63. 

6. — I remand the case for trial on the ground that it 
was erroneous to dismiss it altogether, because no valuable 
consideration had been paid. 

L. BARROW, 

5th June 1868. Financial Commissioner^ Oudh. 

(Finl. C'ommrJs Selected Case No. V2 of 1868.) 



Gujadlior Sooktaul, Vlaintifr-AppeUantyTersus Seetla Buz* and 
Slmnker Singrbf Befendcuit-Bespondents. 

CLAIM to sub-proprietarif right in mouza Buhulwa as hirt, 

1. — The following case exemplifies the manner in it is no bar to a 
which hirt ffrants were, at times, made in the Pertabgurh ^^^^ ^9^. aub-settie- 

^;of„' X o ^ ' o ment which is based 

Ui^trict. , . .«, ^ on the exercise of the 

2. — ^The 2 puttas filed give a sub-lease to plamtift of absolute power of dis- 
a small village on account of his performance of religious Posing ^^^^^sp^^P^rty 
duties, for the family. The recipient yft^ a ffooroo ot do.:^'t^ZZ^4 

fendantS. the summary settle- 

3.— The transaction took place just after the rebellion, ^^J^^^^y^s-^^^ 
and the facts are clearly elucidated on account of its being ^^n ^%ossess?on 

of such recent date. before annexation, A 

4.— The Assistant Settlement OflScer decreed the birt if^l'^^l^^^^^^^ 
^ich took the form of a sub-lease of the village at a low could* not/ in"^ the 
rate. The following is an abstract from his proceedings : — nawM be resumed, 

'^ The plaintiff ^claims sub-settlement of Bukole or ^^^^^^ rh^^distoict^ 
" Bukulwa from the defendants who are the talookdars. redeenmWe. The «•- 
** He states his grandfather cleared the jungle and founded gument that the 
'' the village and that he is, in consequence the zemindar ; poHcy of our revenue 

ui 4.1. 1 XX J. J ,?. ,, .' 11 ' system IS adverse to 

but he makes no attempt to prove this allegation, and he the legalizing of per- 
*^ states that the real ground on which he bases his claim is petual leases should 
'^ the grant of two puttas (istumrari) which were made out ^^^*^°J^j^^^^^ 
*' by the defendants in his fa vol* in 66 F. and 67 F. He ed for a considera- 
^^ asserts that the puttas were given as religious gifts, but tion, or for religious 
« in consideration of Ks. 948. The puttas are filed ; they p^^^^^^ .Jl^^*^^^^^^^ 
" both apparently refer to the whole of Bukole and in both of the Government 
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demand, and the di£- " the perpetual rent is set forth as Rs. iOl per annum ; one 
merand^lTrn/"'!^" l?u^'''^^ ^^ defendant Seetla Bux, the other by defendant 
fieta,the Court should" Shuufcer Singh, and there is an interval of several months 
not be bound by the *^ between their respective dates, 

»?J^U' *rV.rL. J' ^•^f <?«\°d'»*»t« plead that the plaintiff is no zemindar. 
payments but should In^y admit the genuineness 01 the two istumran puttas, 
determine the terms" but they Urge that cach putta was for the respective 
nurel^a^V^'rheil '' ®''^^^ ^^ ^^^ P^"^° ^*^^. ^xecuted it, I. €. that the first 
on equitable grounds! ** was for the 9-anna share in the village which belongs to 
** Seetla Bux, and that the 2nd was for the 7-anna share 
" of Shunker Singh. Seetla Bux, however, urges that 
" the putta granted by him must be held to have been 
*^ cancelled, because subsequently to the date of it the 
" plaintiff took a years' putta for Seetla Bux's 9-anna 
'' share at Rs. 57 per annum for the years 1268 F. 
" to 1270 F. Shunker Singh states that his putta was ob- 
" tained by deceit from his (Shunker Singh's) son, that 
^' it should have been given to Radha Kissen and Bud- 
*• ree Narain who were his (Shunker Singh's) gooroos. 
*• Further, both the defendants plead that there is now more 
•' land included in Bukole than there was at the time these 
*^ istumrari puttas were given. To this plea the plaintiff 
" replies that both puttas relate to the whole village, and that 
*• the second was only given in confirmation of the first, that 
*' is to say, that the second was meant to show that Shunker 
*^ Singh acquiesced in the act of his brother Seetla Bux, 
" The putta for 58 F. to 60 F. at Rs. 57 per annum was 
** only given for the purpose of showing Seetla Bux's 
'^separate interest in 9-1 6th of the rent. Radha Kissen 
*' and Budree Narain were certainly the defendant Shunker 
'* Singh's gooroos^ but they are plaintiff's near relations, and 
" live in community with him, and he (plaintiff) gave the 
" money in consideration of which Shunker Singh acquiesced 
" in the grant of the perpetual lease. He also denies the 
*^ increase in the village area. 

" The questions which arise are : — 
^* Ist. — Are these istamrari puttas now valid ? 
« 2nd.— By them is plaintiff to pay Rs. 101 or Rs, 202 
'^ per annum ? 

" 3rd. — If plaintiff's right to hold under these puttas is 
** established, is he to hold the entire village as now demar- 
^* cated, or do the puttas only convey a right to a portion of 
^* the present mouza ? and if so, to what portion ? 

*' In the first place I find that these puttas, besides 
*^ being avowedly given for religious reasons, were granted 
*' for a very considerable consideration : Seetla Bux's agent 
^^ has in this case admitted the receipt of Rs. 520 and 
*• Shunker Singh has also admitted the receipt of * thei 
** money.' In Shunker Singh's evidence before Mr. 
^* Wood, he specifies the money as Rs. 428 the exact sum 
*' to which plaintiff now speaks — Shunker Singh, before 
" Mr. Wood, stated that the money was paid by Radha 
" Kissen and Budree Narain, and that the gjoorduchna putta 
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^' should have been made out in their name though in 
** terms identical with those of the putta given by the de- 
•* fendant Seetla Bux to plaiiltiflF : before me, Shunker 
<^ Singh's agent stated that tne money should have been paid 
<^ by Kadha Kissen and Budree Narain but that plaintiff 
^'paid it and got the putta made out in his favor by 
** Shunker Singh's son. This discrepancy is of little conse- 
*^ quence for Radha Kissen and Budree Narain admitted in 
^^ this court that they had no claim apart from plaintiff's, 
^^ and that plaintiff is the manager of the family of which 
" they are all three members. It is clear that for Rs. 948 
** paid by plaintiff the Z istumrari puttas were written. 
** Decree for plaintiff, &c." 

5. — In appeal the Commissioner reversed the Assistant 
Settlement Officer's order, and his main reasons are stated 
as follows: — 

^5. — Tkft afqpM^lants were not competent to grant an 

" isiumrari putta, the settlement wttlfc.them heing temporary ; 

" moreover, the appellants argue the superfor right nad not 

" been decreed in their favor. Of this last plea the cowti 

" has a very low opinion. But it is entirely against the poU- 

** cy of our revenue system to legalize a perpetual lease. 

<< Even in permanently settled Bengal the longest lease that 

** can be given is a 10 year's lease, while m temporarily 

" settled provinces the term of lease cannot extend beyond 

" the term of settlement. But these are not mere istumrari 

** puttas. They are in point of fact shunkullupnamaSy and a 

** consideration has been paid by the grantees for the perpe- 

" tual leases, over and above the promise to pay the annual 

" rent.. Can a shunkullupdar in such a case as the present be 

" admitted to a sub-settlement? Is be not disqualifaed by the 

'* fact that the superior proprietor, the talookdar, may re- 

'^ deem the shunkiUlup grant at any time he may choose by 

^* re-payment of the ' consideration' and that the option of 

** availing himself of this condition should be afforded to the 

** talookdar at settlement ? 

^^ Again (and the court here adverts to a plea which the 
** appellant has not brought forward, but, being one of law, the 
** court cannot pass it by) can any party claim a pukka lease 
** who was never in possession before annexation? The ques- 
" tion, it must be remembered, relates not merely to an un- 
*' derproprietary right, but rather to a right to claim a sub- 
** settlement. 

" 6. — The appellant's argument in his 5th plea is a 
** very fair one ; when the putta was given the Government 
** demand from the talooka was Rs. 10,741 ; it is now Rs. 
'* 16,000. The revenue demand in the village is now Rs. 
** 231, the rent only Rs. 101 ; the jumma when the putta 
*^ was granted was Rs. 158. The * consideration* viz : Rs. 
" 928, covers the loss, it may be, ol Rs. 57 per annum but 
« not that oi Rs. 130. 

** 7.~But, independent of the plea last mentioned, the 
** court is of opinion that in the present instance a sub-settle- 
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" ment should not have been decreed, and that, for the 
" reasons given in para : 5. 

" 8. — The shunkullupdar is protected by his shunkullup- 
** nama until redemption by the talookdar by re-payment of 
** the consideration ; that is, he cannot be made to pay more 
" then Es. 101 rent, until the talookdar has repaid Rs. 928. 

"The order of the lower court is reversed, and the 
'* appeal is decreed." 

6. — The main grounds for dismissing this claim were 
apparently then, that no person could set up a title to 2k pukka 
lease, who had not been in possession before annexation. 
It does not, however, appear to me, that this is any 
bar whatever to a decree for a sub-settlement which is 
based on an exercise of the absolute power of disposing 
of his property which was conferred on the talookdara 
under the summary settlement of 1858-59. They evi- 
dently considered they had a permanent title and created 
a birt tenure within their iliaka in favor of their gooroOy 
that is, for the performance of certain religious services 
and for a very tolerable consideration, they gave the 
special appellants a sub-lease of a small village on favor- 
able terms in perpetuity, as distinctly expressed in the 
puttas. It is unreasonable to suppose that special appellant 
would have paid down Rs. 948 and also agreed to pay an 
annual rent for a small village which was assessed at only 
168 Rs. unless it was for a permanency, and, when we look 
to the religious nature of the grant, with what we know 
of the prevailing custom, it is self evident that in the natcabi 
such a grant could not have been resumed, and previous en- 
quiry in Pertabgurh tends to show they were not redeemable. 

7. — The Commissioner alludes to the policy of our 
revenue system being adverse to our legalizing perpetual 
leases, but I doubt if this argument should hold good against 
a well known and long established custom in Oudh of grant- 
ing lands for a consideration, and for religious purposes. 

8. — I do think, however, that public policy does demand, 
in considering these cases, that we should look to the safety 
of our own demand and to the former and present assets, and 
that some regard should also be paid to the very much bet- 
ter position the special appellant will enjoy under a decree 
of court then he did before. We are therefore not, I am of 
opinion, bound to adhere to the letter of the terms specified 
as regards payments but to define judicially the terms on 
which these hirts are tenable on equitable grounds. 

9 — Reversing then the orders of the lower court, and 
upholding those ofthe Assistant Settlement Officer, I decree 
sub-settlement to special appellant who will pay the Govern- 
ment demand plus 20 per cent, to the talookdar. 

L. BARROW, 

SMt/i/ne 1868. Financial Commissionery Oudh. 

(Fud. CommrCz JSekcled Case No, VII of ISQS.) 
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Iftalgobiad and otbers, FlatnUlfti-Appellante< Tersim 
Sjreesal Bingli, Befeadant-ORespoiiileiit. 

This is a claim to B 17 bis. 6 bisn. Gland as shunkullup. ^ ^^ ^^ ^^^^ 
The grant appears to have been made a very long time ago at a low rate or Vent- 
to a favorite physician for his services. f"^ after a payineDt 

2.— A curious feature in the case is, 'that the record ^^^^^^oT^o t 
shows^ that when the talookdar attempted to resume the grant, ''nuzrana**) and re- 
the maafeedar appealed to the Nazim who actually upheld demption is barred, 

t • n A.' *^a subordinate rumt la 

him for some time. „ . .., actually gXd. 

3. — The lower court thought some Ks. 51 had been Where no consider- 
paid for the shunkullup, but it was a very long time ago f^^"* ^^ ^^i***-^ 
and there was nothing but parole evidence to the fact, ^^e, ^e** grant 
Both courts therefore rejected the claim. The Settlement was held by favor 
Commissioner did not believe in the payment of any .con- ^P^?> ^^ whether the 
sideration money at all. He remarked: — ^£ ^^rty in"Se 

"If this court agreed with the Assistant Settlement land. 
"Officer's finding on this point it would, in accordance 
" with its previous rulings in regard to skunkuHup tenures, 
*^be bound to decree in appellant's favor; for the court can- 
** not admit the force of the Assistant Settlement Officer's 
"remark that if the purchase of a right is held to be 
" equivalent to under-proprietary right, the right of resum- 
" ing mmfee granted by a talookdar is lost to the talook- 
** dar. This court holds that all rights for which a valuable r - 

" consideration has been paid must be respected, and that 
** the payment or non-payment of rent to the talookdar can- 
*^not eflfect the question as to whether the right was or 
** was not purchased. To render a rent-free tenure ex- 
" empt from the liability to be resumed by the talookdar, 
" it must be proved that the tenure was purchased, and 
"that it was a condition of the purchase, that the te- 
"nure should be held rent-free. Neither does the court 
**attav:\i any weight to the Assistant Settlement Offi- 
*^ cer's opinion that any payment made in this case was 
** in the shape of nu:trdna^ and not a valuable consideration, 
" for the cotirt has ruled that where the payment of money 
** is proved, such payment must be held to be a valuable 
'^consideration whether it be called nuzrana or any other 
-" euphonious name. But, taking all the circumstances into 
" consideration, the court holds that the payment of a 
** valuable consideration is not proved, and, in the absence of 
" proof cannot be inferred." 

4.— I concur so far with the Settlement Commissioner 
that I do not think it is for us to determine what shall be 
deemed a valuable consideration." If money was paid at 
all, except, of course, a rupee or two as nuzrana^ a return 
was expected, and when land was given at a low rate or 
rent-free after a payment, if redemption is barred, a 
subordinate right is actually gained. 

5. — In the present case as it was proved that no con- 
sideration was paid, it only remains to try the issue, 
whether the grant was held by favor only or whether the 
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i 

physician has a right of property in the land (Vide issues 
case of Poorunmashee irersus Hurdutt Singh,) Case r 
manded accordingly. 

' L. BARROW, 

5ih June 1867. Firuincial Comnmsioner^ Oudi 

(Finl C<mr:9 Selected CoMt No, VIIL of 1868.; 



Xtmdb je BoobAj Flalntii^AppelUuit, versiiSy Byreesal Binsrli 
and ottiei«« Befeadants-Bespoiideiits. 

fhe prevailiBg cus- In this case the claim is for 61 heegas of shunAuliuj 

torn of the country 1^^^^ jt y^as averred by i>laintiff that 20O rupees and 3 gola 
aiwse^^to* rewmip^ mohurs were paid as consideration money^ but, on trial, th 
tions of ihunkuUtipyia& not proved in any of the courts, 
land, the zemindar g^ — A deed was produced, wluch makes no allusion 

musrirst prove^lS whatever to payments or to consideration money, but asLgm 
right to do BO. the grant was for '* love of God" {liiAimfmniff), By the deed 

aAiib!wH^*^t^*® ^^^"* ia-fiMT&^bwgas: the Settlement OflScer, however, 
lished, the rent ftctu- d®c>^ 7^ beegas, 17 biswas, 10 biswansees, as the land 
aUy paid by thviAtm- In plaintiff's possession came to that amount by measurement, 
es^^wm^^^d^ri '^^^ Commissioner reversed this order, on the grounds! 

ing the setUemen!^ that the shunkuliup was only talookdar's madfee (*^ 

unless it is leas than 3. — This grant lics in that portion of the Soojakhur 

^Government de^ jj|g^j^jj which was confiscated and conferred on a loyal grantee, 
cent, in^ which <»ae There is little doubt but that this is a religious grant, and, 
the court iriionld fix as the talookdars themselves admit that they never resume 
* ^®Yo to^o^*r^t ^^^^» ^°^ ^^ prevailing custom of the country is apparently 
aWe the Gx>vem- adverse to sucn resumptions, the present zemindar (the lojal 
ment demand grantee, must prove that this is a Presumable grant" beibre 

he can touch it, and I remand this case for trial, with reference 
to my remarks in Select Case No. V., Poorunmashee, &c.,^ 
versus Baboo Hurdutt Singh. 

4. — It is shown in the proceedings that the former pay- 
ment for this shunkuliup land was Rs. 1-8 per beegah, and 
if this was the rent actually paid in 1262-63 Fuslee by the 
shunhillup-holderj it will stand during the present settlement ; 
provided that if the rent thus payable is less than the Govern- 
ment demand plus 20 per cent., the court should fix a new 
rate of, say, not less than 10 or even 20 per cent., and pro- 
* vided, of course, the first issue now sent for trial is proved. 

L. BARROW, 
5th June 1868. Fhiancial Commissioner, Oudh. 

. , , (FItU. Cmr:s Selected Coze No. IX of 1868.; 
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